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’ REPUBLICATION OF FoREIGN Booxs.—The Boston Daily 
Advertiser, referring to the libel suit brought against the 
publishers of this journal by James Cockcroft & Co. of 
New York, says: ‘‘Whether they exceeded the legitimate 
limits of literary criticism or not is for the courts to decide. 
But the practice of republishing books not widely known on 
this side of the Atlantic, with nothing about them to indicate 
their true age and paternity, is a deception deserving of 
nothing but censure. It is to be hoped, in the interest of 
honest trade, that the suit will be brought to trial, in order 
that the rights of publishers, as well as the rights of critics, may 
be judicially settled.’’ 





CHANGE OF VENUE IN Missouri.—We learn from a cor- 
respondent that the Supreme Court of Missouri has recently 
decided, in the case of Darly v. Stark, an interesting point 
with reference to changes of venue: An application was 
filed by plaintiff, praying a change of venue. The court 
adjourned without passing on the application and the cause 
was continued. At the next term, the application was pre- 
sented and overruled, because it was filed at a previous term 
and not passed on at that term. The court, per Wagner, 
Judge, decide: 1. That when the cause was continued, the 
application for change of venue was continued with it. 2. 
That the fact that the application was filed at a previous term, 
was no sufficient ground for overruling it, and to overrule it 
was error. 3. That the judgment which was rendered after 
overruling such application, should be reversed and the cause 
remanded. 





Jupce Apams.—When we learned that Judge Adams, who 
represents Boone County in the Missouri Constitutional Con- 
vention, had prepared and submitted to the convention a 
complete draft of a constitution, we recommended that the 
convention adopt it and go home. That recommendation 
was perhaps rash; but we learn that Judge Adams’ draft of a 
constitution has been of great value to all of the committees 
of the convention, and has materially affected the work so 
far accomplished. Judge Adams is an able, cool-headed and 
persistent worker, and the influence exerted by him in a body 
comprising so many able men should be a source of just pride 
to him and his friends. We yield this recognition of his 
services in the convention the more cheerfully, since in a pre- 
vious number, by quoting and commenting upon an amend- 
ment to the bill of rights introduced by him, which had been 
imperfectly printed in the reports of the daily press, we in- 
advertently did him great injustice. 





Puysician’s CHARGES—SERVICES OF A BROTHER.—A curious 
case will be found in 32 Legal Intelligencer, 218, in case of 
Moffet’s Estate, Orphan’s Court, Philadelphia, which was a 
controversy about the allowances of fees to a physician who 
had attended on his brother during his last illness. The facts 
and conclusions appear from the following extract from the 
opinion by Hanna, J.: 

That the claimant attended the decedentas one of his physicians, sufficiently 
‘@ppears from the testimony. ‘This attendance continyed during six or seven 





days prior to the death of decedegt, and the claim is made for uninterrupted 
medical attendance and services during the entire time, both day and night. 
While the fact that the claimant was a brother of decedent would be imma- 
terial in determining his compensatien for purely professional services, yet, in 
connection with other testimony upon the subject, it has an important bear- 
ing. The testimony shows that the claimant, while he attended his brother, 
the decedent, did not devote all his time and attention to his patient, but that 
he acted as a member of the family, sleeping and taking his meals in the 
house, going out and returning at his pleasure; and though, no doubt, he 
rendered many kind, theughtful and affectionate atttentions to his suffer- 
ing brother, yet they formed no part of his duty as a physician, and cannot, 
after the death of that brother, be made the basis of pecuniary compensation. 
The most the claimant is entitled to is, to be paid for the professional visits 
made, and the number of operations performed by him, at the usual rates of 
practicing physicians. This we are unable to determine from the testimony, 
as the number of visits, etc., are not stated. The remainder of his claim 
should not be allowed. So far, this exception is sustained, and as the report 
must be recommitted to the auditor, he is instructed to modify the award ac- 
cordingly. 





ConsTITUTIONAL Law—‘‘DuTIEs oF TONNAGE.’’—An, or- 
dinance of the City of St. Paul, Minnesota, ordains “‘ that 
every steamboat or other vessel which may land or anchor 
at or in front of any landing, wharf or pier within the 
limits of the city of St. Paul, shall for each and every trip 
be charged and shall pay the city of St. Paul the sum of four 
and a half cents per ton for each and every ton such steam- 
boat or other vessel may register or measure: Provided, 
that no boat shall pay more than twenty dollars for each trip, 
and all boats may remain at the wharf, landing or pier three 
days from the date of her arrival without extra charge: Pro- 
vided, said boat or other vessel does not interfere with the 
landing or departure of any other vessel.’’ In the case of 
the Northwestern Union Packet Co. v. Saint Paul, recently 
determined by Mr. District Judge Nelson of the Federal Dis- 
trict of Minnesota, Justice Miller concurring, though not 
sitting, it was held that, as this was a tax upon the privilege 
of arriving and departing from the port, and not for the use 
of the city’s wharves, and as it was admeasured according to 
the registered tonnage of each vessel, it was a *‘ duty of ton- 
nage’’ within the prohibition of the federal constitution, and 
hence void. In view of the decision of the Supreme Court 
of the United States in Cannon v. New Orleans (20 Wall. 
577), and the previous decisions of the same court on this 
question, there can be no doubt of the correctness of this 
decision. The above named case was received by us through 
the courtesy of a correspondent, but as it has appeared in 
the Chicago Legal News for July 3, we shall not print it, but 
we refer our readers to that journal for the opinion in full. 





Suicide and Life Insurance. 


The Court of Appeals of Maryland recently passed upon 
this question in the case of the Knickerbocker Life Ins. Co. 
v. Peters, appealed by the company from a lower court. 

The company resisted payment of the loss under the clause 
in the policy which makes it void ‘‘if the assured shall die 
by his own hand or act.’’ The court says it is now too well 
settled to admit of question, that the clause is not to be con- 
strued as comprehending every possible case in which life is 
taken by the party’s own act; for instance, all the author- 
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ities concur in the view that an unintentional or accidental 
taking of life is not within the meaning and intention of the 
clause. Thus, if by inadvertence or accident a party shoots 
himself, or takes poison by mistake, or in a sudden frenzy or 
delusion tears a bandage from a wound and bleeds to death, 
in the literal sense of the term ht dies by his own act; yet 
all the decisions agree that a reasonable construction of the 
proviso, according to the plain and obvious intention of the 
parties, would exclude such cases from its operation. 

The act of self-destruction in this case was by hanging, 
and the court instructed the jury that the clause in question 
would not prevent a recovery if they found from the evidence, 
first, that the deceased killed himself in a fit of insanity 
which overpowered his consciousness, reason and will, and 
thus died from a mere blind and uncontrollable impulse ; and 
that, after they are satisfied he died by his own hand, it be- 
comes incumbent on the plaintiff, on her part, to offer proof 
sufficient to prevent the operation of the clause; and she 
does not comply with such exigency by proof merely that he 
was insane at times. She must prove that he was insane 
when the act was committed, and in the absence of proof of 
his condition at the precise time when the act was committed, 
they must presume he was then sane, and they can not draw 
an inference that he was insane from the fact that he des- 
troyed his own life. 

These instructions, says the Judge, state the law more 
explicitly and more favorably for the insurer than is found in 
any of the American authorities to which we have referred, 
or to which attention has been called in argument. The 
court say in effect, that when the act of self-destruction is 
done during insanity, it is a death by accident. They have 
examined the record in the case and can not say that ‘‘ there 
was no evidence legally sufficient to authorize a jury to infer 
and find that the deceased killed himself in a fit of insanity.’’ 
The judgment of the court below, the Court of Common 
Pleas of Baltimore, which found for the plaintiff, Magdalena 
Peters, was affirmed. 





Railroad Taxation. 

The question of the equalization of the assessments of rail- 
road property for taxation, which has become a very import- 
ant and difficult question in all the states, has again been be- 
fore the Supreme Court of Illinois, in the case of the Chi- 
cago, Burlington & Quincy R. R. Co. v. Cole, 7 Chicago 
Legal News, 332. The court reiterate their former ruling in 
the case of Porter v. the Rockford, Rock Island & St. Louis 
R. R. Co., decided last year, that a rule of valuation which 
consisted in adding the market or cash value of the shares of 
capital stock to the market or cash value of the debts, and, 
from the sum thus produced, deducting the assessed value of 
the tangible property, did not constitute sufficient evidence 
of fraud upon the part of the board of equalization, or that 
property had been assessed against the corporation which did 
not belong to it, upon which it was to be taxed, to authorize 
acourt of chancery in interfering by way of injunction. 

“*In the case referred to,’’ says the court, ‘‘ we also held 
that a court of equity will never entertain a bill to restrain 
the collection of a tax, except in cases where the tax is un- 
authorized by law, or where it is assessed upon property not 
subject to taxation, or where the property has been fraudy- 





lently assessed at too high a rate. In either of the excepted 
instances it was conceded that an injunction would properly 
lie to restrain the collection of the tax ; and such is the long 
established and well-recognized practice in this court. The 
only reason and excuse for adding the value of the debts 
to the value of the aggregate shares of capital stock, 
to ascertain the present value of the whole capital stock, 
including the franchise, was supposed to lie in this: 
1st. That all the shares of capital stock represented 
everything of value, tangible and intangible, belonging 
to the corporation, and which compose its capital stock, 
including its franchise ; and, therefore, the aggregate value 
of these might be fairly assumed as the equivalent of the en- 
tire value of the capital stock, including the franchise of the 
corporation, if it were free from debt, but if the corporation 
were indebted, the indebtedness would presumptively to 
that extent reduce the value of the shares of stock, and they 
would consequently then fail to represent an amount equiva- 
lent to the present value of the capital stock, including the 
franchise, by the amount of the value of the indebtedness.” 

Having laid down these principles, the court proceeds to ap- 
ply them to the case in judgment. ‘‘ The bill before us,’’ said 
the learned judge who delivered the opinion, ‘‘ charges that 
the board of equalization assessed the capital stock, including 
the franchise of appellant, beyond their actual value ; that in 
making this assessment, they added to what they determined 
the value of its capital stock, not only the indebtedness of 
appellant, but also the indebtedness of six other railroad 
companies of which it was lessee, one of which lies entirely 
without the state of Illinois, for the payment of none of 
which is appellant responsible, nor is it interested therein as 
owner. The amount of this indebtedness is alleged to be six 
millions seven hundred and fifty-six thousand dollars. The 
demurrer admits these allegations to be true. We can con- 
ceive no possible process by which the amount of this indebt- 
edness can be made to show the present value of that which 
belongs to appellant. It can not be said to reduce the value 
of its shares of stock, because its payment demands nothing 
which would otherwise, in any contingency, belong to the 
shareholder. The effect of it is, necessarily and unavoidably 
to increase the valuation of the capital stock, including the 
franchise of appellant, six millions seven hundred and fifty- 
six thousand dollars beyond what it should be. If, as it 
must be to be sustained, the rule adopted by the board of 
equalization, by which to be governed in making this class 
of assessments, may be regarded as the honest expression of 
the judgment of the majority of the board, then it is plain 
this assessment, because in violation of that rule, and consist- 
ent with no other reasonable theory of valuation, can not be 
the honest judgment of a majority of that board. It is an 
arbitrary and unreasonable valuation. Because the law has 
devolved on the board of equalization and not on the courts, 
the duty of making such valuations, we hold it is not the 
duty of the courts to exercise any supervisory care over its val- 
uations, so long as it acts within the scope of the powers with 
which it is invested, and in obedience to what may reasonably 
be presumed to be an honest judgment, however much we 
may disagree with it. But whenever the board undertakes to 
go beyond its jurisdiction, or to fix valuations through pre- 
judice or a reckless disregard of duty, in opposition to what 
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must necessarily be the judgment of all persons of reflection, 
it is the duty of the courts to interfere and protect tax payers 
against the consequences of its acts. Where its jurisdiction 
is conceded, no mere difference of opinion as to the reason- 
bleness of its valuations, will justify equitable interference. 
But its valuations must be the result of honest judgment and 
not of mere will.”’ 

In accordance with these views, the judgment below was 
reversed, with directions to the court below to overrule the 
demurrer, and allow the appellee to answer. 








Moral Obligations as Considerations—Res Judicata 
—Limitation in Administration Cases. 


MOSES GREENABAUM, ET AL. v. THOMAS T, ELLIOTT, 
ADMINISTRATOR, ETC. 


Supreme Court of Missouri, May Term, 1875. 


Hon. DAVID WAGNER, 
“Wo. B. NaApTon, 
** H. M. Vorigs, 

‘“* T. A. SHERWOOD, 
‘* ‘WarwWICck HouGu, 


Judges. 


1. Contracts — Consideration — Moral Obligations.—A moral obligation alone 
is not sufficient to suppert a promise. The rule is, that a moral obligation can only 
avail as a consideration to support a promise, when based upon some antecedent legal 
liability which has been framed by some statute or rule of law. 


2. Res Judicata—Defence not Made—Payment.—When a party is sued and fails 
to assert a matter of defence—payment in this case—said defence becomes res judicata, 
by the judgment rendered in the case, and money paid on such judgment can not be 
recovered back on proof that the debt sued on was paid before the judgment. 


3. Demands against Estates — Limitation—What Law Governs.— The 
two years’ limitation in administration cases, enacted in the Missouri statute of 186s, 
governs all claims accruing after it took effect, and all other claims not presented within 
two years ‘thereafter, although the administration commenced and notice was given under 
the previous statute, fixing a limitation of three years in similar cases. 


Appeal from Chariton Circuit Court. 


Chas. A. Winslow, for appellant; Thos. Shackelford, for re- 
spondents. 


WAGNER, J., delivered the opinion of the court. 


This cause was originally brought in the Probate Court of Char- 
iton County, and was presented in the shape of a demand against 
the estate of Samuel Taylor, deceased. There was a refusal to 
allow the demand in the probate court, and an appeal was taken 
to the circuit court. On a trial in the circuit court, before a jury, 
plaintiffs obtained a verdict and judgment for the amount claimed, 
and to reverse this judgment defendant has prosecuted his ap- 
peal. 
The facts show that, on the 24th of March, 1863, the plaintiffs, 
Greenabaum, Openheimer and Chapman executed their joint note 
to Samuel Taylor for one thousand dollars, payable twelve months 
after date. The petition alleges that in the spring of 1864, plain- 
tiffs paid this note to Taylor. Subsequent to this alleged payment 
Taylor died, and one Dewey administered upon his estate. 
Among the assets that came to the hands of the administrator was 
the note above mentioned, which was inventoried as a portion of 
the estate. Dewey, as administrator, sued the plaintiff on this 
note in the circuit court. The summons was served on Chapman 
March 2oth, 1866, and the other parties were duly notified by pub- 
lication, which was made returnable to the October term, 1866. 
At the last-named term, all the defendants appeared and filed a 
joint answer setting up payment of the note as their sole defence. 
At the same term of the court the answer was withdrawn, and 
judgment was rendered in favor of the administrator for the 
amount of the note and interest. Execution was issued on this 
judgment, and levied on Chapman’s land, who, on the 18th day 
of November, 1869, paid the amount of the judgment and costs 








to the sheriff. Elliott, the defendant here, succeeded Dewey as 
administrator, and on the 25th day of November, 1871, the plain- 
tiffs commenced this proceeding in the probate court. 

The gist of the action stated in the petition is, that Taylor made 
a special promise, when the note was paid, to deliver the same to 
plaintiffs, and save them barmless from its second payment. 
This allegation was put in issue by the answer. The only evi- 
dence in the record in reference to any settlement, payment or 
promise is that given in the depositions of Green and Fitzpatrick, 
on the part of the plaintiffs. Green says that when the settlement 
was made it was with the distinct understanding that Taylor was 
to deliver up the old note, which was paid off, to Chapman, either 
that evening, or at the first opportunity thereafter. Fitzpatrick 
testifies that he heard Taylor say, after the settlement, that he 
would deliver the $1,000 note to Chapman that evening as they 
went home, or that he would bring it to Chapman that evening or 
the next day. 

It is evident that this did not constitute such a promise as would 


‘maintain an action. When the note was paid off it was in effect 


destroyed ; its satisfaction utterly did away with its value. Tay- 
lor had no right to hold it further, and he could not make the 
giving of it up the consideration of a new promise. Cowper v. 
Green, 7 M. & W. 633. The validity and legal effect of the note 
was gone, and the duty of surrendering it was merely a moral 
one. A moral obligation by itself is not a good consideration for 
a promise. To impart to it any binding character, there must be 
some antecedent legal liability to which it can attach. Parsons 
says the rule may now be stated as follows: ‘A moral obliga- 
tion to pay money, or to perform a duty, isa good consideration 
for a promise to do so, when there was originally an obligation to 
pay the money or to dothe duty, which was enforceable at law, 
but for the interference of some rule of law. Thus a promise to 
pay a debt contracted during infancy, or barred by the statute of 
limitations or bankruptcy, is good, without other consideration 
than the previous legal obligation. But the morality of the prom- 
ise, however certain, or however urgent the duty, does not of it- 
self suffice for a consideration. In fact, the rule amounts, at pres- 
ent, to little more than a permission to a party to waive certain 
positive rules of law which would protect him from. a plaintiff 
claiming a just and legal debt.””_1 Pars. Contr., 5th ed. 434. 

But the more conclusive and controlling question as to plain- 
tiffs, is that the matter has become ves judicata, and they are not 
at liberty to dispute the verity of the prior judgment by which 
their liability was solemnly adjudged. When the administrator, 
Dewey, commenced the action on the note, the plaintiffs appeared 
in court and filed their joint answer setting up payment as a de- 
fence. They subsequently withdrew that answer and permitted 
final judgment to be taken against them. They paid the amount 
on execution and they can not now be allowed to recover it, back. 
If the note was paid to Taylor in his lifetime, that payment con- 
stituted a good defence to the action, and should have been taken 
advantage of at the time; and the failure of the plaintiffs, when 
they were thus sued and in court, to make the proper defence, 
conclusively bars them now from averring anything contrary to 
the record. This is the recognized, and I might say, at the pres- 
ent time, the universal doctrine. 

Some of the earlier decisions in Massachusetts announced a 
different rule, but they can not be supported, and are not now re- 
garded as authority. In the case of Rowe v. Smith (16 Mass, 
306), the plaintiff had paid $50 an a $400 note, and taken a re- 
ceipt. Afterwards he was sued on the $400 note, and judgment 
was entered against-him for the whole amount. An action by the 
plaintiff to recover back the $50 was sustained. Parker, Ch. J., 
stated that his first impression was against the recovery, but it was 
finally sustained on the ground that the defendant had received 
$50 which he was not entitled to retain, and that he could not con- 
scientiously be permitted to keep it. The case of Loring v. Mans- 
field (17 Mass. 394), involves the same principle decided in Rowe 
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v. Smith, with the difference of tact, that in the former case the 
plaintiff in the second action appeared in the first and contested 
the recovery, but did not attempt to prove the payment for which 
he afterwards brought an action. The court decided, however, 
that he could not recover; the ground being, substantially, that 
having been in court he ought to have proved his whole defence 
when he had an opportunity. In neither case was there any ac- 
tual trial as to the payment claimed to be recovered. This case, 
therefore, not only impairs the authority of Rowe v. Smith, but 
in fact overrules it. 

The case of Whitcomb v. Williams, 4 Pick. 228, cited and 
greatly relied on by plaintiffs’ counsel, does not in the least help 
him. The case went off on different grounds. The court say: 
‘In this case a cause of action has been shown independent of 
the judgment; nor was the proof of the payment at all material 
to the merits of the case.” 

“‘ There can be no doubt,” says Freeman, “that the Massachusetts 
decisions are in direct conflict with the true rule upon the subject, 
both English and American, and they were induced by yielding 
to the hardships of the particular cases in which they were pro- 
nounced, and are good illustrations of the maxim that hard cases 
make bad precedents.” Freem. Judgt’s 3 286; 2 Sm. Lead 
Cas. 667. : 

“It is clear, that if there be a dona fide legal process under 
which money is recovered, although not actually due, it can not 
be recovered back, inasmuch as there must be some end to litiga- 
tion.” Duke de Cadaval v. Collins, 4 Ad. & El. 867. 

A party having found a receipt for a debt, which he had been 
compelled to pay by judgment, having sought to recover back the 
money paid, Lord Kenyon, before whom the case was tried, said : 
“I am afraid of such a precedent. If this action could be main- 
tained I know not what cause of action could ever be at rest. Af- 
ter recovery by process of law, there could be no security for any 
person.” Marriott v. Hampton, 7 T. R. 269. 
~ In the recent case of Huffer v. Allen, L. R. 2 Exch. 15, it was 
declared that it was ‘‘ not competent for either party to the action 
to aver anything either expressing or importing a contradiction to 
the record, which, while it stands, is, as between them, of uncon- 
trollable verity.” : 

To the same purport are nearly all the American cases. Tilton 
v. Gordon, 1 N. H. 33; Broughton v. McIntosh, 1 Ala. 103; 
Mitchell v. Sanford, 11 Id. 695; Corbet v. Evans, 25 Penn. St. 
310; Kirklan v. Brown, 4 Humph. 174; Loomis v. Pulver, 9 
Johns. 244; -Battey v. Button, 13 Id. 187. 

The case of Walker v. Ames, 2 Cowen, 428, was of especial 
hardship. There had been a recovery on an account, and also on 
a note given in settlement of the same account. The defendant 
in that action then sued to recover back one-half of the judgment 
thus improperly rccovered. The court held that the action would 
not lie ; “‘ that there could be no end to litigations nor any security,” 
if such an action would lie. 

It may therefore be stated as the established rule, that when a 
defendant has been legally in court, and fails or neglects to make 
his defence, if he has one, the judgment will be conclusive upon 
him, unless he can show some grounds of equitable interference. 

The court erred in deciding that the plaintiffs could maintain 
their action. 

The statute of limitations was also interposed as a defence, and 
overruled by the court. The record shows that Dewey, the origi- 
nal administrator, took charge of Taylor’s estate January 3d, 1866; 
and that on the 2oth of the same month, he published notice of 
his administration, requiring all persons having claims against the 
estate, to exhibit them for allowance within three years. At that 
time three years was the limitation for allowing and classifying de- 
mands against an estate. In August, 1866, the statute of 1865 
took effect, limiting the time for allowance and classification to 
two years. On the 18th of November, 1869, Chapman, one of the 








plaintiffs to this suit, satisfied the judgment of the administrator 
against the plaintiffs, and at that time the cause of action, if any, 
accrued in their favor. The present demand was not exhibited 
for allowance until November 25th, 1871. It will be seen that 
more than two years had run from the time the cause of action 
had accrued till it was presented. The demand accrued when 
the money was paid, to-wit, November 18th, 1869, and at that 
time the two years’ limitation was in force. There is no saving 
clause in the administration act, by which the two years’ bar is 
excluded, when the demand accrued after it went into operation, 
although the administration was commenced under the three 
years’ administration act. This court has held, under the limita- 
tion law in respect to real actions, that where two years have 
elapsed from the taking effect of the law, the action is barred, al- 
though it first accrued under some act of limitation which gave a 
longer period within which to bring it. Calloway Co. v. Nolly, 31 
Mo. 393; Billion v. Walsh, 46 Id. 492; Gilker v. Brown, 47 Id. 
105. 

The case here is stronger. The action accrued under the two 
years’ limitation, and must be governed by it, and as more than 
that time elapsed before it was brought, the plaintiffs’ claim was 
barred. 

In any view that we can take of the case, the judgment is 
wrong and must be reversed. The other judges concur. 





Bankrupt Act—Fraudulent Preterence. 
IN RE MILTON MONTGOMERY. 


District Court of the United States for the District of Indiana, 
May 4, 1875. 


Before Hon. WALTER Q. GRESHAM, District Judge. 


1. Act of 1874 not Retroactive.—The amendatory act of June 22d, 1874, does not 
apply to preferences and conveyances which are attacked in the course of proceedings 
in bankruptcy begun prior to December 1st, A. D. 1873, and within two years after 
the commencement thereef. 


2. Fraudulent Preference—Act of 1874, 2 11 Construed — The provision in 
section 11 of the amendment, which enacts that nothing contained in section 35 of the 
original act, shall be construed to invalidate any security taken in good faith at the time 
of making a loan, is only declaratory of what the law was before the passage of the 
amendment. Before the original act was amended, a mortgage given to secure a loan 
made at the time, in goed faith, was valid, even though the mortgagor was insolvent 
at the time of executing the same, and the party making the loan had knowledge of 
the fact. 


In 1871, Henry Monyhan loaned the bankrupt $300, and took his 
note therefor. This debt was unpaid in march, 1873, when Monyhan 
loaned the bankrupt $200 more, for which the bankrupt executed 
another note, and promised to secure the whole debt by the execu- 
tion of a mortgage on his real estate. He did not return with the 
mortgage at the appointed time, and Monyhan brought suit 
against him. Pending this suit, the bankrupt brought a mortgage 
to Monyhan at Lancaster, on April 10th, 1873, which was con- 
sidered defective. Monyhan and the bankrupt then went together to 
Salem, where, at the office of Prow, who was Monyhan’s attorney, on 
April 11th, 1873, the bankrupt executed and delivered his note to 
Monyhan for $1000 and a mortgage, to secure the payment of this 
note, and another for $500, which was executed at the. same time 
but was not delivered. This note for $1000 was in lieu of the two 
notes for $300, and $200, which were then surrendered to the 
bankrupt. The difference between the aggregate amount of these 
notes and accrued interest, and $1000, was at this time loaned the 
bankrupt by Monyhan. The remainder of the $1,500 was never 
loaned the bankrupt. The bankrupt was insolvent at the time, 
and had been so for some time previous. His property was en- 
cumbered by liens, suits were pending against him in the-courts, 
he was not paying his debts, and in the community where he lived 
he was generally reputed to be in failing circumstances and in- 
solvent. On July 24th, 1873, a petition in bankruptcy was filed 
against him, and adjudication of bankruptcy was subsequently 
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had thereon. On October 3d, 1873, Monyhan proved his debt 
against the estate of the bankrupt, claiming the mortgage aforesaid 
as security therefor. Exceptions thereto were filed August 18th, 
1874, by James Reynolds and George H. Smith, who are creditors 
of said bankrupt, and whose debts have been duly proven against 
his estate in bankruptcy, and a re-examination of the claim of 
Monyhan was had, in the course of which the foregoing facts were 
elicited . . 

Fohn H. Butler, Esq.,for creditors Reynolds and Smith; Fran- 
cis Wilson, Esg., for Henry Monyhan. 


OPINION OF THE REGISTER. 


Mr. REGISTER BuTLER.—The bankrupt law provides that the 
transfer of property by an insolvent debtor, within a specified 
period of time, before the filing of a petition in bankruptcy by or 
against him, and under other circumstances which are also specified 
the law, is fraudulent and void. Thetransfer becomes absolutely by 
void upon the filing of the petition in bankruptcy, and may be 
subsequently set aside as such at the instance of the assignee. 
The only limitation imposed by the law upon suits for this purpose, 
is that contained in section 2, which provides that they shall be 
brought within two years after the cause of action accrues. The 
cause of action accrues with the filing of the petition in bankruptcy. 
#2 14 and 38. These provisions, which govern suits by assignees 
to’set aside fraudulent conveyances, are substantially applicable 
to proceedings by an assignee or a creditor who has proved his 
debt under section 22 of the law, and rule 34 of the supreme court 
(U.S.) to have the court reject claims which are alleged to be 
“ founded in fraud, illegality or mistake,” when the alleged fraud 
or illegality consists in the assertion of a security for a debt which 
has been obtained in violation of them. 

If, then, the mortgage executed by the bankrupt in this case to 
Monyhan, on the 12th of.April, A. D. 1873, and claimed by the 
latter in his proof of debt against the estate of the bankrupt as 
security therefor, was void under the law as it existed on the 24th 
of July, A. D. 1873, when the petition in bankruptcy was filed, 
these creditors, Reynolds and Smith, acquired then aright to have 
it set aside as such, which they are at liberty to assert at any time 
within two years afterwards, unless they are divested of it by the 
amendatory act of June 22d, A. D., 1874. 

Section 10 of the amendatory act substitutes the period of two 
months where it was four months, and the period of three months 
-where it was six months, in section 35 of the original act, as the 
time within which a conveyance, violated in other respects, may 
be rendered absolutely void by the filing of a petition in bank- 
ruptcy by or against the person who has made the same; and sus- 
pends the operation of the act in the one case for two months 
and in the other case for three months after its pass- 
sage. It was evidently the intention of Congress, as revealed 
by the context of the amendment and its relation to the 
amended law, that these provisions should apply only to convey- 
ances which should be attacked in the course of proceedings in 
bankruptcy, begun after the expiration of these periods of time. 
They obviously do not refer to proceedings in bankruptcy begun 
previous to their expiration. 

Section 11 of the amendment supplies the word “ knowing,” 
where ‘‘ reasonable cause to believe’ was understood in section 35 
of the original act, and prohibits such a construction of this section 
as would invalidate a dona fide security for a contemporaneous 
loan, besides making some additional verbal changes, which it is 
unimportant to consider here. 

It is a well settled principle of law, that a statute is to be so 
construed as to give it a prospective operation only, unless the in- 
tention of the legislature to make it retroactive is clearly and un- 
ambiguosly expressed, or necessarily implied. 2 Wall. 347 ; 24 
How. 244; 3 Cranch. 413. There is nothing in the terms of these 
sections of the amendment, which indicates an intention on the 
part of its framers, to have them apply to cases begun before its 








passage, or from which such an intention is necessarily inferred, 
and in the absence of any positive expression or necessary impli- 
cation to this effect, they must be considered as prospective only. 

The language employed in other sections of the amendatory 
act, and especially in section 17, by which the provisions of that 
section are made exfressly applicable to “ cases of bankruptcy 
now pending, or to be hereafter pending,” etc., seems to denote 
that the general provisions of the act were not intended to apply 
to cases pending at the time of its passage. 

Confirmatory of this view is the clause in section 12, by which 
its provisions are made retroactive as to cases of involuntary 
bankruptcy begun since December 1, 1873. Here the intention 
of the legislature is clearly expressed, and it is reasonable to pre- 
sume that had a like intention existed with reference to other scc- 
tions, it would have been expressed with legal clearness. 

This section, as well as section 11, makes actual knowledge by 
the person to whom a conveyance is made, of an intended fraud 
on the bankrupt law, one of the essentials of a fraudulent convey- 
ance, and extends the application of its provisions to all involuntary 
cases begun since December Ist, 1873. It thus excludes any con- 
struction which would bring within its purview involuntary cases 
commenced before that time. Such was the opinion of Hopkins, 
J.,in Hamlin v. Pettibone, 10 N. B. R. 173.* This being an in- 
voluntary case, which was begun prior to December rst, 1873, 
section 12 is consequently inapplicable to it. 

The principles of construction which have been here ap- 
plied to the interpretation of sections 10, 11 and 12 of the amend- 
ment, have been fully approved in the consideration of other sec- 
tions thereof. Section 9, which modifies the conditions of dis- 
charge, as they existed in the original act, was held in Re Perkins 
(10 N. B. R. §29),¢ to apply only to cases begun after its passage, 
Such, also, was the opinion of Blatchford, J., in Re Franke (10 N, 
B. R. 438).|| Moreover, the construction which was given section 
g in Re Perkins, supra, has been already adopted by this court, and, 
for this reason, the question under present discussion may be re- 
garded as virtually settled in this district, for the application to 
other sections of the amendment, of the principles on which that 
decision was based, must result in giving them the construction 
which is claimed for them. 

The case of Singer, Assignee of Towle v. Sloan (11 N. B. R, 
433), which is cited by counsel for Monyhan, is not in point, as the 
petition in bankruptcy against Towle was filed since December 
1st, 1873. The court especially says that ‘‘it is not necessary, for 
the purposes of this demurrer, to decide whether cases brought, or 
acts done prior to said December, are to be controlled by the 
amendment. To avoid all doubt as to the views of the court, it is 
now held that said section 11 of the act of 1874 controls all cases 
brought since December Ist, 1873." This case was decided by 
the District Court, for the Eastern District of Missouri. The cir- 
cuit court for that district had already decided (J# re King 10 N. 
B. R. 566)t that section 9 of the amendment applies to pending 
cases, and the district court in the case cited, says “‘ the same 
reasoning which produced those rulings (. ¢., Jn re King, supra, 
would exact the costruction now given.” The converse of this 
proposition is equally true, and where, as in this district, the court 
has held that section 9 does mof apply to pending cases, it 
may be said that the precedent “ exacts"’ a like construction of 
the sections affecting fraudulent conveyances. 

If these sections are held to apply to cases of the kind under 
consideration, vested rights are thereby destroyed, and contracts 
are made good which were absolutely void before their enactment 
Proceedings in involuntary bankruptcy are very frequently insti- 
tuted for the purpose of recovering property fraudulently con- 
veyed, and compelling an equal division of it among all creditors. 

*See 1 CENT. L. J., pp. 404, 423, 428, 462, 471. 

+S. C., 1 CENT. L. J. 507. |S. C. 1 CENT. L. J. 448. 

qS. C.,2antep. 141. fAnte,p. 92; 1 CENT. L. J. 498, 506, 
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One of the acts of bankruptcy charged in the petition against the 
bankrupt in this case, is the mortgage to Monyhan, which is in 
controversy. In Steamship Co. v. Joliffe, 2 Wall. 458, Mr. Jus- 
tice Field, speaking for the court, it was held that when a right 
arises under, or is given by a statute, and “it has been so far per- 
fected that nothing remains to be done by the party asserting it, 
the repeal of the statute does not affect it or an action for its en- 
forcement. It has become a vested right which stands independ- 
ent of the statute.” 

This case being therefore governed by the law in existence 
when the petition in bankruptcy was filed, it remains to be ascer- 
tained whether, upon the facts adduced in evidence, the mortgage 
claimed by Monyhan as security for his debt, is in violation of it. 
It was executed within the four months preceding the filing of the 
petition in bankruptcy. It is conceded that the bankrupt was in- 
solvent when it was executed. The legal effect of the mortgage 
was to give Monyhan a preference over other creditors as to part 
of his debt, and to prevent the distribution of the mortgaged 
property under the bankrupt law and defeat the operation thereof, 
and the bankrupt must, therefore, be presumed to have intended 
these results of his acts. 

The only other point to be determined is whether or not Mony- 
han had reasonable cause to believe the bankrupt was insolvent, 
and that the mortgage was in fraud of the bankrupt law. 

* * * * * * * * 

The evidence shows that such a state of “ facts and circum- 
stances were known to Monyhan as clearly ought to have put 
him, as a prudent man, upon enquiry.” Buchanan v. Smith, 16 
Wall. 277. He might have ascertained the insolvency of the 
bankrupt by reasonable enquiry, and he must, therefore, be held 
to have had reasonable cause to believe that the bankrupt was in- 
solvent. Ibid. These were matters of common notoriety and of 
public record, and there were proceedings in the courts which 
Monyhan personally, or by his atttorney (with whose knowledge 
he is chargeable), must be presumed to have known, which were 
in fact sufficient of themselves to afford reasonable cause for this 
belief. 

The mortgage itself, under all the circumstances of its execu- 
tion, was out of ‘‘the usual and ordinary course of business of 
the debtor,” and, as such, was “ prima facie evidence of fraud.” 
Sec. 35. Commenting on this provision of the law, Hall, J., 
said, in Graham, Assignee, v. Stark e¢ a/. (3 N. B. R. 92), “‘ this 
prima facie evidence is present to any creditor who accepts a se- 
curity in any case to which the provision is applicable; and un- 
less the creditor has evidence sufficient to repel this legal pre- 
sumption, he has reasonable cause to believe that the security is 
fraudulent and void under the bankrupt act.” 

For the foregoing reasons, it is the opinion of the register that 
the mortgage in controversy is fraudulent and void under the 
provisions of the bankrupt law applicable thereto, and that the 
exceptioris to the proof of debt of Monyhan ought to be sustained. 


RESPECTFULLY SUBMITTED. 
OPINION OF THE COURT. 


GRESHAM, J.—In 1871 Monyhan loaned the bankrupt $300. 
About the 1st of March, 1873, Monyhan let the bankrupt have 
$200 more, and took his note, the latter at the same time agreeing 
to give a mortgage on his real estate to secure the payment of 
this note and other loans to be made in the future. The bankrupt 
failing to return with a mortgage as soon after the loan of the 
$200 as he had agreed to, Monyhan placed the two notes, given 
for the two loans, in the hands of Prow, an attorney at Salem, 
and suit was brought on them. On the oth of April, suit having 
already been brought on the two notes, the bankrupt returned to 
Monyhan with a mortgage which the latter refused to take, be- 
cause he believed the same was defective in form. On the next 
day, April 11th, Monyhan and the bankrupt went to Prow’s office, 





where the mortgage in controversy was executed and delivered 
the notes for the $200 and $300 loans destroyed, and Monyhan 
loaned the bankrupt an additional sum, viz.: the difference be- 
tween the two notes destroyed and interest, and $1,000. For the 
purposes of this opinion, no further statement of the facts is ne- 
cessary. 

The agreement to give a mortgage at the time the $200 was 
loaned was binding, and Monyhan might have enforced the same 
against the bankrupt. In equity the case stands as if the mort- 
gage had been executed at the time of the loan. 

That part of section 11 of the supplemental act of June 22d, 
1874, which provides that nothing contained in section 35 of the 
original act shall be construed to invalidate any security taken in 
good faith at the time of making a loan, was only declaratory of 
what the law was before the passage of the amendment. Before 
the original act was amended, a mortgage given to secure a loan 
made at the time in goed faith, was valid even though the mort- 
gagor was insolvent at the time of executing the same, and the 
party making the loan had knowledge of the fact. 

It is clear that at the time the mortgage was executed and de- 
livered at Prow’s office, and the last money was advanced, and at 
the time the $200 was loaned, the bankrupt was insolvent, and 
from all the evidence, I am unable to escape the conclusion that 
Monyhan had knowledge of this fact, but I do not think Mony- 
han is shown to have acted in bad faith within the meaning of 
the statute, in taking the mortgage, so far as it covered the money 
advanced at the time of its execution, and the $2co loaned with a 
promise of security as stated. 

The exceptions are overruled and disallowed as to all of the 
claim, except the $300 loaned in 1871. In all other respects the 
opinion and finding of the register are 
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Liability for Injuries Caused by Snow and Ice 
Falling from Overhanging Roof. 


GARLAND v. TOWNE. 


Superior Court of Fudicature of New Hampshire, December 9, 
1874. 


Hon. EpMUND LAMBERT CUSHING, Chief Justice. 
** WILLIAM SPENCER LADD, ‘ : 
“ Isaac WILLIAM SMITH,* Asssociate Justices. 


[To be reported in 55 N. H.] 


1. Snow and Ice Falling from Roof—Contributory Negligence—Question 
for Jury.—The defendant was the owner of a building, situated on Elm street in Man- 
chester, and extending to the margin of said street. Snow and ice, which had accumu- 
lated on the roof, slid off, striking upon the sidewalk, and injured the plaintiff. On de- 
murrer to the declaration—he/d, that it was a question for the jury whether any want of 
due care on the part of the defendant caused the injury. 


2. Nuisance—Overhanging Roof— When Negligence need not be averred 
and proved.— A building, so erected that its roof overhangs the street, is a nuisance, 
and its erection and maintenance an indictable offence. Gen. Stats., chap. go, sec. 11. 
If the injury to the passenger were the direct consequence of this unlawful act, negli- 
gence in the defendant need not be averred or proved. 


Action on the case, by Lucy Garland against Nancy Towne, for 
negligence. The first count in the declaration alleges that on the 
fourth day of February, A. D., 1873, there was a public highway 
in Manchester known as Elm street, on either side of which there 
is a sidewalk, etc. ; that on said fourth day of February, 1873, the 
defendant was the owner of a building situated on said Elm street, 
and extending up to the line of said street, which said building 1s 
so constructed as to obstruct the fall of the snow, and to cause it 
to accumulate, and ice to form on the roof thereof, and to be pre- 
cipitated into said Elm street and upon the sidewalk so used as 
aforesaid, on the east side of said street; and the plaintiff avers 
that on said fourth day of February, 1873, she was passing along, 

*Smith, J., did not sit in this case, 
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and on foot, on said sidewalk, as she lawfully might, and that a 
large quantity of ice, which had accumulated and formed on the 
said building of the defendant, was precipitated and fell upon the 
plaintiff. 

The second count is like the first, except that it contains an 
allegation that the roof and eaves of the defendant's building 
project over and into Elm street, and also the following: “ And 
while so passing along and on said sidewalk, as aforesaid, a large 
quantity of ice and snow, which had accumulated on the roof of 
the said defendant's said building, and which the said defendant, 
though well knowing thereof, had long and negligently suffered to 
be and remain upon the roof and eaves of the building aforesaid, 
endangering the life and limbs of those having occasion to pass 
over and along said street, was precipitated and fell upon the 
plaintiff, striking her upon the head,” etc. 

The defendant demurred, generally, to each of the counts of 
the declaration, and the questions thereon arising were reserved. 


Morrison, Stanley &* Hiland, for the plaintiff; S. NM. Bed/, for 
the defendant. 

Lapp, J.—In the trial of this cause, I think it will be for the 
jury to say whether the injury of which the plaintiff complains 
was caused by the negligence, that is, the want of due care on 
the part of the defendant. I suppose the fact that ice slid from 
the roof upon the sidewalk on this particular occasion is evidence 
to be considered on the general question of the defendant's negli- 
gence; and I see no reason why the jury might not legally find 
negligence from that circumstance alone, if unexplained. It was 
the general duty of the defendant to prevent the sliding of snow 
and ice from her roof upon the sidewalk ; she was bound to guard 
against such a result by the exercise of due and proper care. 
When, therefore, the thing she was thus bound to guard against 
and prevent, happened, I should say res fsa Joguitur, and if no 
explanation were offered, the jury might find negligence without 
other proof. It is much like the recent case of Kearney v. The 
London, Brighton, etc., Railw. Co., Law Rep., 6 Q. B. 759. There, 
as the plaintiff was passing along a highway under a railway 
bridge of the defendants, which was a girder bridge resting on a 
perpendicular brick wall with pilasters, a brick fell from the top of 
one of the pilasters on which one of the girders rested ;—a train 
had passed just previously. The question was, whether, there 
being no other evidence of negligence, a verdict for the plaintiff 
could be allowed to stand; and it was held that the defendants 
being bound to use due care in keeping the bridge in proper re- 
pair, the falling of the brick was evidence from which the jury 
might infer negligence in the defendants. 

It has been thought that the doctrine laid down in Rylands v. 
Fletcher, Law Rep., 1 Exch. 65, affirmed on error, Law Rep., 3 
H. L. 330, is applicable to cases of this sort. In that case the de- 
fendants constructed a reservoir on land separated from the plain- 
tiff’s colliery by intervening land; mines under the site of the 
reservoir, and under part of the intervening land, had been for- 
merly worked, and the plaintiff had, by workings lawfully made 
in his own colliery and in the intervening land, opened an under- 
ground communication between his own colliery and the old 
workings under the resorvoir. It was not known to the defend- 
ants, nor to any person employed by them in the construction of 
the reservoir, that such communication existed, or that there were 
any old workings under the site of the reservoir, and the defend- 
ants were not personally guilty of any negligence; but, in fact, 
the reservoir was constructed over five old shafts leading down to 
the workings. On the reservoir being filled, the water burst 
down these shafts, and flowed by the underground communica- 
tion into the plaintiff's mines. Held, reversing the judgment of 
the Court of Exchequer (3 H. & C. 774), that the defendants were 
liable for the damage so caused. 

In the opinion of the court, by Blackburn, J, the decision is 
placed distinctly and emphatically on the ground that one who, 








for his own purpose, brings upon his land, and collects and keeps 
there, anything likely to do mischief if it escapes, is prima facie 
liable for all the damage which is the natural consequence of its 
escape. Water is, in this respect, put in the same category with 
beasts wont to rove and to do mischief, filth and noxious odors. 
And the same view was taken by Lord Cairns, Chancellor, and 
Lord Cranworth, who delivered opinions in the house of lords. 

I am not aware that any court on this side the Atlantic has gone 
so far as this; and I apprehend it would be a surprise, not only to 
that large class of our people engaged in various manufacturing 
operations, who use water-power to propel their machinery, and 
for that purpose maintain reservoirs, but to the legal profession, 
to hold that, in case of the breaking away of such reservoirs, 
there is no question of care or negligence to be tried, but that he 
who has thus accumulated water in a ‘ non-natural” state on his 
own premises is liable, at all events as matter of law, in case it 
escapes, for the damage caused by it. See Mayor of New York 
v. Bailey, 2 Denio, 433. But however that may be, it is to be borne 
in mind that ice and snow, although the material of which they 
are composed is water, are, nevertheless, solids, and, as such, are 
no more liable to escape control and pass upon the premises of 
an adjoining proprietor and there do mischief, than any other 
solid bodies of a similar material construction, that is, of like 
specific gravity and external form. Water, on the other hand, be- 
ing a liquid, the particles of which move easily upon each other, 
is constantly seeking a level, and so exerts a constant force which 
must be constantly restrained; and all the mischiefs of an inun- 
dation are certain to follow the breaking away of the barriers 
erected for its control. This is its nature as much as it is the na- 
ture of cattle to rove and eat a neighbor's corn, or of filth from a 
privy to be offensive, or of unwholesome stenches to be diffused, 
so as to contaminate the air which a neighbor is compelled to 
breathe. 

Asa general proposition, it is safe to say that the owner of land 
has a right to make a reasonable use of his property; and that 
right extends as well to an unlimited distance above the earth’s 
surface as to an unlimited distance below. He may not only dig 
for a foundation anda cellar as deep as he pleases, but he may erect 
his building as high as he pleases into the air, subject all the time 
of course, to a proper application of the doctrine contained in the 
maxim sic utere tuo ut alienum non ledas. The erection and 
maintenance of buildings for habitation or business, is a customary 
and reasonable use of land. Of course the land owner, in mak- 
ing such erections, must be held to the exercise of all due care 
against infringing the legal rights of others, to be determined by 
the nature of the rights and interests to be affected, and all the 
circumstances of each particular case. In this climate, where 
snow is sure to fall in considerable quantities, at intervals during 
a considerable portion of the year, and equally sure in the end to 
melt and find its way back into the earth, inthe form of water, or 
to ascend into the clouds as vapor, the builder must undoubtedly 
be held to the exercise of all due and reasonable care against in- 
jury to others from the effects of these natural causes, operating, 
according to the known laws of nature, in the situation of things 
as altered from their natural state and condition by his own acts, 

I think this case falls within that class of cases referred to by 
Bronson, C. J., in his elaborate and useful opinion in Radcliff’s 
Executors v. Mayor of Brooklyn, 4 N. Y. p. 200, where it is held 
that a man will not be answerable for the consequences of enjoy- 
ing his own property in the way such property is usually enjoyed, 
unless an injury has resulted to another from the want of proper 
care or skill on his part. 

The doctrine is clearly stated in the first head-note to Rylands 
v. Fletcher, as reported—Law Rep. 3 H. L. 330—as follows: 
** Where the owner of land, without wilfulness or negligence, uses 
his land in the ordinary manner of its use, though mischief should 
thereby be occasioned to his neighbor, he will not be liable in 
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damages.”’ This is a broad statement of a general legal proposi- 
tion, and must not be regarded as an expression of opinion upon 
any specific question of evidence that may arise on the trial of 
this case. 

It is quite possible these views may be found, on careful exam- 
ination, not to be so much at variance with the recent decisions in 
.Massachusetts, in the case of Shipley v. Fifty Associates, 101 
Mass. 251, and 106 Mass. 194, as they at first appear, although 
both the learned judges who delivered the opinions of the court 
gave expression to remarks implying that the doctrine of Rylands 
v. Fletcher may have application in such a case,—to which, with 
very great diffidence, I find myself unable to agree. 

If a man must, at all hazards, keep upon his own premises the 
snow which is arrested in its natural fall to the earth by the roof of 
his house, it seems to me some very inconvenient, not to say ab- 
surd, consequences may follow. We all know that in this climate 
a heavy fall of snow, is not unfrequently followed immediately by 
wind ; and when that happens, it is a probable if not an inevit- 
able consequence that the snow, which has been arrested in its 
natural fall, and accumulated on roofs, will be carried off and de- 
posited by the wind in a different place from where it would have 
finally rested but for the roof,—hence, in very many instances, the 
act of the land-owner in maintaining his building, concurring with 
the natural operation of the elements, will cast upon the premises 
of an adjoining proprietor snow with which, otherwise such ad- 
joining proprietor would not have been annoyed, incumbered, or 
damaged. I do not see why such a doctrine, if carried to its logi- 
cal results and strictly applied, would not practically prevent the 
building of cities. I think the injury which results in such a way, 
from a customary and reasonable use by the land-owner of his 
property, he using due care (which would doubtless be a very high 
degree of care), to guard against damage to his neighbor, does not 
furnish a legal course of action, but must be regarded as dam- 
num absque injuria, 1 make this remark simply with reference to 
the supposed application of the doctrine of Rylands v. Fletcher, 
to this case, and I purposely abstain from any extended discussion 
of the legal questions which may arise in the case, because those 
questions can be better and more intelligently considered when 
the actual facts, as shown upon a trial, are before us. 

The conclusion I come to is, that the demurrer must be sustained 
as to the first count, and overruled as to the second. 

CusHING, C.J. The declaration contains two counts. In the 
first, it is alleged that the defendant's building is placed by the 
side of the highway, and so constructed that the snow and ice may 
accumulate upon the roof, and from the roof fall into the street; 
and it does not allege any negligence or want of due care in the 
construction or management of the building, and therefore assumes 
as law, that if under any circumstances, snow and ice should fall 
from the roof and injure a passenger in the highway, the defend- 
ant would be liable absolutely. 

The second count alleges that the roof was constructed so as to 
overhang the highway, and that, through the negligence of the de- 
fendant, the snow and ice fell into the street and injured the 
plaintiff. 

In Brown v. Kendall, 6 Cush. 292, Shaw, C. J., says, arguendo : 
“If in the prosecution of a lawful act, a casualty purely accidental 
arises, no action can be supported for an injury arising there- 
from.” ; 

‘(In using this term, ordinary care, it may be proper to state that 
what constitutes ordinary care will vary with the circumstances of 
cases. In general, it means that kind and degree of care which 
prudent and cautious men would use, such as is required by the 
exigency of the case, and such as is necessary to guard against 
probable danger.” 

“To make an accident, or casualty, or as the law sometimes 
states it, inevitable accident, it must be such an accident as the 
defendant could not have avoided by the use of the kind and de- 





gree of care necessary to the exigency, and in the circumstances 
in which he was placed.” 

It appears to me that the eminent judge who delivered the opin- 
ion in this case has given in these few words a clear and intelligi- 
ble statement of a principle of law of universal application. In 
the case of Brown v. Collins, 53 N. H. 442, the doctrine laid 
doWn by Shaw, C. J., in the case of Brown v. Kendall, 6 Cush. 
292, and above cited by us; is affirmed and approved after a very 
elaborate and exhaustive discussion, and must now be taken to 
be the law of New Hampshire. There may be cases where the 
very fact that the accident has happened may justly be considered 
as evidence tending to show neglect. 

In the case under discussion, it is not alleged that the defend- 
ant, in erecting and maintaining her building, had violated any 
local statute or by-law of the city of Manchester, nor does it ap- 
pear that the act of erecting and maintaining the building was un- 
lawful,—so that the defendant is not liable unless there has been 
a want of due care; and the first count of the declaration, which 
seeks to charge her absolutely, can not be maintained. 

By Gen. Stats., ch. 70, sec. 11, the erection or continuance of a 
building upon or over any highway is punishable by indictment 
and fine, and the building so erected is a nuisance. If, therefore, 
the building of the defendant is, as alleged in the second count 
of the plaintiff's declaration, so built as to project over the high- 
way, it is a nuisance, and the maintaining of it an indictable 
offence. This being so, the injury to the plaintiff would appear 
to have been produced by the unlawful act of the defendant, and 
she would be liable without proof of negligence. 

Foster, C. J., C. C.—I agree with my learned brethren that 
the first count in the plaintiff's declaration can not be sustained, 
and that the demurrer thereto must be allowed. The second 
count not only alleges positive negligence and want of proper 
care in suffering the snow and ice to accumulate upon her build- 
ing and to remain there, and, moreover, that the building was “so 
constructed” as to obstruct the fall of snow and ice and cause it 
to accumulate thereon, and to cause ice to form on the roof and 
be precipitated upon the sidewalk below, but it also contains the 
distinct allegation that ‘“‘the roof and eaves”’ of the defendant's 
building “ project over and into Elm street,’’ thus charging the 
defendant with maintaining a nuisance, in violation of express 
statutory law. The demurrer to the second count must, therefore, 
be overruled. 

If the allegation of the projection of the eaves and roof over 
and into the street should be proven on the trial of the cause, the 
plaintiff will be entitled to a verdict, without any evidence of ac- 
tual negligence or want of care on the part of the defendant be- 
ing required. 

The existence of the nuisance, and the injury therefrom to a 
person using ordinary care on his part, are sufficient to sustain an 
action against the author or maintainer of the nuisance. Shear- 
man & Redfield on Negligence, sec. 363, and authorities cited. 
Elliott v. Concord, 27 N. H. 208. 

Independently of this consideration, I am not prepared to hold 
that the mere fact of the injury to the plaintiff from the falling of 
the ice from the defendant's roof is anything more than evidence 
competent for the consideration of the jury upon the question of 
the defendant's negligence. I am not prepared to say that it is 
prima facie evidence of negligence, in so far as evidence thus de- 
nominated is sometimes said to be sufficient to require the de- 
fendant to assume thenceforward the burden of proof, or to rebut 
any presumption arising from the fact. The fact raises no pre- 
sumption, nor touches the burden of proof. It is evidence simply, 
which, with or without other evidence bearing upon the general 
question of negligence, the jury may consider and weizh. 

The general reasoning of my brother Ladd, as expressed in his 
opinion, seems to me logical and sensible. Certainly it is not op- 
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posed to any authority in this state, though its results have not 
been expressed as settled law. 

Demurrer sustained as to first count, and overruled as to 
second, 








A Bird’s-Eye View of the Court and Counsel in 
the Tilton-Beecher Case. 
X. 
JOHN L., HILL. 


In a case of the magnitude and multifariousness of the one un- 
der consideration, there is necessarily a vast amount.of side-work, 
office labor, the closeting of witnesses, and the searching out of 
testimony, and the like, in which this counsel has taken a lively 
part. 

John L. Hill, is a native of Montgomery county in New York 
state, and graduated at Union College. He is the son of the late 
distinguished advocate, Nicholas Hill, who was for many years 
widely known in the western part of that state, and in Albany and 
Saratoga, where his practice largely retained him. Hewasa man 
of infinite wit, and before a jury had a mostengaging manner and 
winning enunciation. 

Of the father of the subject of our sketch, Mr. Charles O’Con- 
nor has somewhere said: ‘‘ When summoned from earth, though 
he had only attained his fifty-third year, he had confessedly the 
first place at the bar. A purity of life that knew no blemish ; an 
integrity that no man ever impeached, even in thought; a love of 
justice that shone out in every word he uttered as an advocate or 
as an advisor; acalm, clear-sighted, investigating intellect, ripened 
to fullest maturity and energy by fixed habits of intense applica- 
tion, which never left, in any case, a relevant fact undiscovered, or 
overlooked a pertinent legal principle.” 

Hence, with such an example constantly before him, it is not sur- 
prising that his son should possess application and analytical 
modes of thought, and thus he was well fitted to work up the 
facts in the great crim. con. case. Three earnest workers will do 
as much actual labor as six single handed. And as the preacher 
says (Eccles. iv. 9, 10): ‘‘ Two are better than one, because they 
have a good reward for their labor, for if they fall, the one will 
lift up his fellow.” 

The old proverb, thus applies :— 7wo heads are better than one. 
Two dry sticks will kindle a green one. 

Or, as some one has poetically put it: 

‘Good riding at two anchors, men have told, 
For if one break, the other may hold,” 


Our subject isa man of robust physique and character; large 
features, full habit, partly bald, above the medium height, sandy 
complexion, and, taken together, is altogether pleasing as a com- 
panion, gentleman and advocate. In the limited part he took in 
way of examining witnesses, he manifested a vigorous, robust, 
bluff manner, and incisive style of putting questions, and of com- 
menting upon the evidence. 

XI. 


AUSTIN ABBOTT. 


This gentleman,whose name and fame is country-wide, from his 
extensive authorship of law-books, needs no extended notice at 
our hand. 

This wonderful litigation, occupying about six months of time, 
from the date of its being called on the calendar to the giving of 
the case to the jury, has made some men famous, and some the 
opposite. 

Although Mr. Abbott's voice has scarcely been heard in the 
court room above a whisper, he has been constantly busy—has 
been the silent, earnest worker up of the volume of points which 
= been raised and discussed by the senior counsel for the de- 

ence, 





No more appropriate encomium can be said, than was spoken 
of him by Judge Porter, during his summing up to the jury. Com- 
menting upon the participants of the case, he took occasion to 
say: 


Often the great work, the results of which are recognized by all men, are 
credited mainly to those who are the least deserving, and my friend Abbott 
will pardon me for saying at this moment, that if your verdict shall vindicate 
Henry Ward Beecher from this foul charge, not even my friend Shearman, 
with all his devotion and ability ; not even Gen. Tracy, with a chivalric fidelity 
that has ennobled him in the estimation of his brethren here and everywhere, 
and has made us love and honor him ; not even the splendid ability of my sen- 
ior associate who is to follow me, will have contributed as much to that result 
as one [turning to Mr. Abbott] whose voice you have scarcely heard from the 
commencement of this trial. I desire to avail myself, as I am compelled to 
do, and as Gen. Tracy was from time to time, of his researches and his group- 
ings of this evidence, for the purpose of bringing to your minds facts which 
should be controlling and vital in the discussion of this case, 


Mr. Abbott was born in Boston (where, as John G. Saxe says: 
“Once born, needs no second birth’’—a conclusion rather 
questionable, we think), forty-four years ago, and graduated at the 
Untiversity of the city of New York in his twentieth year. In 
1852 he was admitted to the bar and began his profession with 
his elder brother, Benjamin Vaughn Abbott, but soon after with- 
drew from active practice to enter upon the arduous task of 
compiling the New York Digest—a work of great worth and use- 
fulness to the profession. Some years afterward he edited the 
National Digest of United States Reports and Statutes, and a work 
on United States Courts Practice. 

As an advising counsel in this case, he has been of incalculable 
assistance to his associates, his great familiarity with cases and 
authorities illustrative of certain law points being remarkable. 
Ask him for an authority on a given point of law,and he can at 
once refer you to the case and volume containing it, so well ac- 
quainted is he with the current run of decisions. 

He is above the average height, wears side whiskers and mus- 
tache, of sandy or auburn complexion, thin features and of sedate 
cast of countenance. His forée lies in working up law points and 
making briefs, rather than in making speeches as an advocate. 

At the close of this case—after the summing up of Mr. Beach 
for the defence, Mr. Abbott presented fifty-four requests to the 
court to charge, covering all the points raised ro and con in the 
case, fifteen of which were charged as matter of law, and ten re- 
jected as improper. 

After presenting certain points to the effect that innocence is 
presumed until guilt is affirmatively established ; that there was 
not sufficient proof to sustain a verdict for the plaintiff; that the 
defendant is not required to prove his innocence, which latter 
“point of course the court allowed and charged; that the verdict 
must be for the defendant, unless the result of the whole evidence 
be such as to produce in the deliberate conclusion of the jury a legal 
certainty of guilt, Citing Clare v. Clare, 19 N. J. Eq. 37; Cooper v. 
Cooper, 10 La. R. 249; Bentley v. Bentley, 7 Cow. R. 701 ; Smith v. 
Paese, 27 N. Y. Rep. 45, the counsel gave as the twenty-first point 
which the court charged: “‘No charge or confession on the part of the 
plaintiff's wife is evidence against the defendant,”’and cited Baker v. 
Morley, Buller, N. P. 28; McVey v. Blair, 17 Ind. 590; Montgomery 
v. Montgomery, 3 Barb. Ch. 133, and other authorities. Request 
number thirty-seven was: ‘‘ Testimony of witnesses, that a party 
charged, in conversation admitted his guilt of adultery, is the 
weakest and most dangerous evidence that is received by law.” 
Greenl. Ev. by Redf. sec. 200; Malin v. Malin, 1 Wend. 625, 652; 
Law v. Merrills, 6 Wend. 268 ; Earle v. Picken, 5 Carr. & P. 542; 
Myers v. Baker, Hardin, 544 ; Stone v. Ramsey, 4 Monroe, Ky. 
237; Carr v. State, 18 Texas, 387; Horner v. Speed, 2 Patt. & 
H. 616. 

A point was charged tothe effect that “none of the defend- 
ant’s letters and writings put in evidence, upon their face as mat- 





ter of law, import adultery or sexual indelicacy,or furnish any proof 









446 CENTRAL LAW JOURNAL. 











of either, by themselves ;”’ that they only declare and express the 
emotions of the defendant. 

The forty-sixth request was: ‘‘ The fact that the plaintiff con- 
tinued to cohabit with his wife, after her alleged communication to 
him of the charge, and up to July, 1874, is cogent evidence against 
the truth of the present charge.”’ Citing State v. Marvin, 35 N. 
H. 22; Harris v. Rupel, 14 Ind. 209; Dillon v. Dillon, 1 Notes 
of Cases, 415, 439; Houliston v. Smyth, 3 Bing. 127, and also, 
that after the plaintiff learned of the facts alleged, became recon- 
ciled with the defendant and with his wife. 

The fifty-third request was: ‘‘ That if the jury believe that the 
plaintiff or any other witness of his has wilfully sworn falsely on a 
material point, they should disregard the whole testimony of such 
witness,” and cited People v. Evans, 40 N. Y.1; People v. Davis, 
15 Wend. 607. 








Correspondence. 


LANGDEAU v. HANES, 
TRINIDAD, COL., June 21st, 1875. 

EDITORS CENTRAL LAw JOURNAL :—Your Washington corres- 
pondent “Lex,” under date of June, Ist (an/e, 386), grows very 
facetious in criticising my views of the opinion in Langdeau v. 
Hanes, and accounts to me an unlimited capacity to “amuse all 
lawyers,” because I “ gravely urge”’ that the American State Pa- 
pers published by authority of Congress, may be used as evidence 
of the highest anthority, in the investigation of claims to lands in 
courts of justice. The critic is not always above criticism. We will 
let the high tribunal he so rashly defends, judge between us. The 
“verity ’’ which I accord to these state papers, at which ‘‘ Lex ” 
so much “smiles,” was taught me by the learned judges of the 
Supreme Court of the United States. In Watkins v. Holman, 16 
Peters, 55,{the court say, in speaking of the verity which attaches to 
these papers: ‘‘ The volu:ne of documents was offered to show the 
report of certain commissions under an act of Congress confirm- 
ing the title in question. Now this original report, duly authenti- 
cated by the treasury department, to which it was made, would be 
evidence, and it is evidence in the published volume. Zhe very 
highest authenticity attaches to these state papers, published under 
the sanction of Congress.” ‘The italics are mine. 

Again in Bryan e¢ a/. v. Forsyth, 19 Howard, 338, Judge Ca- 
tron says of these papers: ‘‘ These state papers were published by 
order of Congress, and selected and edited by the secretary of the 
Senate and clerk of the House; they contain copies of legislative 
and executive documents, and are as valid evidence as the origi- 
nals are, from which they were copied; and it can not be denied 
that a record of the report of Edward Coles, as found in the 
printed journal of Congress, could be read on mere inspection 
as evidence that it was the report sent in by the secretary of the 
treasury. The competency of these documents as evidence in the 
investigation of claims to lands in the courts of justice has not been 
controverted for twenty years, and is not open to controversy.” The 
italics are mine. 

Again, in Gregg ef a/. v. Forsyth, 24 Howard, 180, Justice Camp- 
bell in delivering the opinion of the court, says : ‘‘ The volumes ot 
the American state papers, three of which were published by 
Duff Green, under the revision of the secretary of the Senate, by 
order of the Senate, contain authentic papers, which are admis- 
sible as testimony without further proof.’ The italics are mine. 

So much for “‘ Lex’s smile” at my statement, that these state pa- 
pers “ import absolute legal verity.” But 1 care nothing for his 
facetious display of wisdom at the expense of my ignorance; it is 
a pardonable error,in which greater men than “ Lex”’ have fallen, 
and I willingly throw the mantle of charity over it, with the kind 
admonition, that but few men have ever possessed the ability to 
answer grave argument to the satisfaction of thinkers, with unsup- 
ported assertions. 


fend where he was not assailed, is one which he must regret him- 
self when his enthusiasm cools down and gives place to sober re. 
flection. To justify an unprovoked assault on an adversary (who 
is known because he never takes shelter behind an anonymous 
name), he travels far out of the record, into the mythical regions 
of his own imagination, and subordinates a state of supposed 
facts, which have no foundation either in or out of the record. He 
says of Langdeau v. Hanes: “It was evidently brought by the 
plaintiff as a speculation he had obtained from heirs of an ancient 
claimant, a conveyance of property in which they had not sup- 
posed for nearly half a century they possessed any interest, or if 
they had so supposed, had remained during that period perfectly 
silent respecting it, and allowed the landlord of the defendant to 
purchase the property, improve it upon the idea that he had a 
good title to it, and thus render it of great value. The case, as | 
am informed, was a pioneer one; a great number of cases were to 
follow, designed to strip a large community of their possessions, 
When a speculator, mousing into the flaws of his neighbor's titles, 
fails, lovers of justice generally feel great satisfaction at the re- 
sult.” ; 

Where does ‘“‘ Lex’”’ get this information? Certainly from no 
authentic source either in or out of the record. Desperate, indeed, 
must be the cause which draws to itself such adjuncts as these, 
The prejudice and argument drawn from these gratuitous state- 
ments dehors the record, are never permitted by courts sworn to 
administer the law. They are as indecorous in a court of justice 
as they are presumptuous and disparaging to its duties and intelli- 
gence. But I will not further ‘‘ question, as perhaps others might, 
the good taste of’’ ‘“‘Lex”’ in creating and subordinating such a state 
of imaginary facts in defence of a judicial opinion and judgment, 
the soundness of which I have only assailed by use of the ever le- 
gitimate weapons of reason and law. That Lex may see how far 
he has suffered his highly wrought imagination to lead him, I will 
state for his benefit that the plaintffin Langdeau v. Hanes is 
not and never wasaspeculator. He is and was always poor; is 
old, verging on the grave, and has been for a series of years totally 
blind and helpless. He is the grandson of Tongas, to whose chil- 
dren the land in dispute was confirmed by Congress. The plain- 
tiffs grandfather Tongas, was killed by Indians in 1797, in the vi- 
cinity of Vincennes, Ind., and his widow, with three little girls, 
(the confirmees in this case), immediately after his death removed 
to St. Louis, Mo., where the plaintiff was born and has lived all 
his life. These little girls grew up in utter ignorance of their 
rights, and the family remained in this ignorance until 1869-70 
when they were first discovered by John C. Langdeau, son of the 
plaintiff and great-grandson of Tongas. The land was surveyed 
in 1820, at the instance of a stranger to these children and their 
title, and without any authority from, or knowledge of them. That 
it was surveyed at the instance of astranger appears in the record. 
The land in question has never been improved, as ‘‘Lex”’ states, and 
thus rendered valuable ; but a few acres were cleared on it, when 
the suit was instituted ; no building was then on it. In 1870, The- 
otiste Langdeau, the mother of the plaintiff, and only surviving 
child left by Tongas at his death, finding no one on the property, 
took peaceable possession of it, but the shanty or cabin which 
she occupied was torn down over her head by a lawless mob, who 
left the old lady defenceless and exposed, from which she sick- 
ened and died at a very advanced age. On her death-bed she 
deeded the land to her son, the plaintiff. John Law, the defend- 
ant’s landlord, was a lawyer, and never enhanced the value of the 
property, because he knew he had no title other than that which 
the limitation laws of Illinois might confer. I make these state- 
ments in the interest of truth, and that justice which ‘‘Lex’’ so much 
admires. 

If it is laudable to pervert facts and volunteer abuse of such a 
plaintiff, then ‘‘Lex”’ is welcome to the consolation which he finds in 





But the gravest error into which “ Lex’s” enthusiasm to de- 
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doctrine of relation has no application,”’ is worth no more than any 
other unsupported idle assertion, and is perhaps as prolific of 
“smiles” as my crude ideas of the “‘ verity '’ which attaches to the 
American State Papers. 
JouHN HALLUM. 
RIGHT OF A CREDITOR TO RECOVER MONEY PAID BY HIS DEBTOR 
AS GARNISHEE, 
DANVILLE, ILL., June 22nd, 1875. 

Epirors CENTRAL LAw JOURNAL :— Our attention has been 
called to the decision of the Supreme Court of Wisconsin, in the 
case of Pierce v. Chicago & Northw®@stern R. R. Co., published 
with an able note, in CENTRAL Law JouRNAL of June 11th, 1875, 
wherein the court held, that although the defendant had paid the 
debt sued for, under a regular proceeding in attachment in IIli- 
nois, wherein defendant was garnished, yet because defendant 
had not given plaintiff notice of such attachment proceeding, the 
judgment and payment thereunder was no bar to plaintiff's recov- 
ery, and the company was compelled to pay the same debt twice. 
The more wereflect, the stronger is our belief that this decision is 
unjust, and contrary to the weight of authority. 

To our minds it is in direct conflict with the weight of author- 
ity, and with the principle of law, that where a party has paid mo- 
ney by compulsion under the judgment and process of a court of 
competent jurisdiction, he will not be compelled to pay the same 
a second time. 

Drake on Attachment, Ch. 37, sec. 706; Ch. 19, sec. 478, 3rd 
Ed.; 2 Kent’s Com. 11th Ed. 95 ; 2 Parsons on Contracts, 5th Ed. 
607, #., Story’s Conflict of Laws, sec. 550; Freeman on Judg- 
ments, sec. 167.; Bissell v. Briggs, g Mass. 467 ; Hull v. Blake, 13 
Mass. 153; Parker v. Danforth, 16 Mass. 303; Meriam v. Rund- 
lett, 13 Pick. 515 ; Barrow v. West, 23 Pick. 267 ; Ocean Ins. Co. 
v. Portsmouth R. R. Co., 3 Met. 422 ; Warren v. Copelin, 4 Met. 
594; Wilkinson v. Hall, 6 Gray, 568; Lawrence v. Lane, 4 Gilm. 
355; Holmes v. Remsen, 4 John. Ch. 465; Embree & Collins v. 
Hanna, 5 John. 101; Holmes v. Remsen, 20 John. 267 ; Andrews 
v. Herriott, 4 Cow. 521, mote,, Wheeler v. Raymond, 8 Cow. 315, 
note ; Donovan v. Hunt, 7 Abbott’s Pr. 29; Taylor v. Phelps, 1 
Harris & Gill, 492; Gunn v. Howell, 35 Ala. 144; Mills v. Stew- 
art, 12 Ala. go; Wallace v. McConnell, 13 Peters, 151; Gould v, 
Webb, 4 Ellis & B. 933; Allen v. Dundas, 3Durn. & East, 66; 
McDaniel v. Hughs, 3 East, 376. It will be apparent from reading 
the above cases, that in many instancesthe creditor of the garn- 
ishee had no actual notice of the attachment proceeding; yet the 
objection that the garnishee had not given his creditor notice, was 
made only in three cases, and in each instance overruled. Mc- 
Daniel v. Hughs, 3 East, 376; Holmes v. Remsen, 20 John. 238- 
267 ; Embree & Collins v. Hanna, 5 John. 103. 

When the defendant pleads payment under garnishment pro- 
ceedings regularly instituted, we think the burden devolves upon 
the plaintiff to show that the judgment was obtained by fraud and 
collusion, or the concealment of material facts. The failure of 
the garnishee to give notice to his creditor, of the pendency of 
such proceedings, may, in some cases, be a link in the chain of 
evidence establishing fraud or collusion. PF. WP. 








Notes and Queries. 
SAINT LoulIs, July 1, 1875. 
JUDICIAL KNOWLEDGE, 

EDITORS CENTRAL LAW JOURNAL :—I have receiveda line froma gentle- 
man of the Saint Louis Bar, which I send with the reply. As I have no au- 
thority to use his name; it is not given. 

SAINT Louts, June 28, 1875. 

Hon. P. BLiss — DEAR SIR :—I have read with great interest and profit 
your articles in the CENTRAL LAW JOURNAL, and beg leave to ask you in 
Telation to one phase of the subject. You say, and cite authorities therefor, 
* Judicial notice will be taken of county officers, within the territorial jurisdic- 
tion of the court, and their signatures, including registers of counties," etc, 











And again, ‘“‘ At common law, the seal of no municipal corporation was ju- 
dicially known, except that of London.” 

Now, in Missouri, a‘copy of the record proceedings of a county court, duly 
attested by its seal and the signature of the clerk, is properly admissible with- 
out further evidence. But suppose a county 4ond, attested with the same 
county seal, and by the same clerk, is presented to the court, why does it not 
prove itself in the same way? I have a case in mind, where in sucha suit, 
the plea of non est factum was sworn to, and I could not understand the logic 
of the court, in admitting without proof the certified record of the county 
court subscribing the stock, but requiring parol proof of the impress of the 
seal and the genuineness of the signature of the clerk, when plaintiff sought to 
introduce his bond. 

Please, also, give the distinction, if any, between a recognition of public 
Officers de facto and de jure. Respectfully, 





In reply to the above, I would say, that in the case supposed, two facts are 
to be established: First, the subscription to the stock, and second, the execu- 
tion of the bond. It is assumed that both are authorized by law, and to prove 
the subscription, the action of the county court authorizing some one to 
make it, is a material part of the evidence. It is to this action I suppose you 
refer. And inasmuch as the proceedings of the county court, whether judicial 
in their character, or whether merely the acts of the board of officers repre- 
senting the county are required to be recorded, and can only be evidenced by 
their entry in the proper record, they must be proved by the record itself, or 
by a certified transcript. The law permits secondary evidence of records by 
a copy Officially certified by the officer in whose legal custody they are placed, 
1 Greenl. Ev., 2 498, 503. Records of all courts are evidenced by transcripts 
duly certified by its clerk under its official seal, and all other courts within the 
state will judicially know both the seal and signature. 2 Phil. Ev., 2 346 n.4 
and C. and H. n. 372. This would necessarily apply to the official certificate 
authenticating a transcript of the proceedings of a county court, as to matters 
properly of record and which can only be shown by the record. This certifi- 
cate proves nothing, except the correctness of the copy, and only saves the ne- 
cessity of producing the original record. But, secomd. After the authority to 
make the subscription for stock, and to pay for it in county bonds is shown, 
the execution of the bond itself must be proved, if denied. And it must be 
proved under the same rules that would apply to evidence of the execution 
of a bond, by a private person, or by a corporation. Non est factum makes 
an issue for the jury to be decided by evidence. No issue can be made in re- 
gard to the truth of a matter of which the court takes cognizance. The only 
apparent one, is the isuse of mixed law and fact involved in the plea of mud 
tiel reeord, when the court decides from inspection whether the paper offered as 
a record, is in fact such a one as is set out in the pleading. When the execu- 
tion of the bond is denied, it must be proved by such evidence as will satisty 
the jury, and the court can not-take it from the jury. . 

Again, the court will only notice the signature and seal of an officer in the 
discharge of his official duty, and his signature otherwise requires the same 
proof as that of a private person. The principle is recognized in Masterson v. 
Le Claire, 4 Minn. 163, and in Dyer v. Flint, 21 Ill. 80. Now, the signature 
and seal of a county clerk, is not the act of an officer of the court as such, but 
of a person designated by the statute to represent the county, for the specific 
purpose. It might just as well have been any one else. In Missouri, county 
lands are sold by a commissioner, appointed for the purpose (W. S. 273 2 4), 
and his deed binds the county. Can not there be an issue of fact, as to the 
execution of a deed alleged to be made by the county, when executed by him? 

Further: The county isa guasi corporation. Its seal to acts, other than acts 
of proceedings of the county court, is like the seal of any other corporation, 
and corporate seals are not judicially noticed. The fact that the seal of the 
county and the seal of the court may be the same, does not matter. They 
might just as well be different, and the clerk when executing a corporate ob- 
ligation, would use the seal of the corporation, and when certifying the pro- ~ 
ceedings of the court, would use the seal of the court, 

As to the recognition of the acts of public officers, de facto and de jure, I sup- 
pose courts will only take judicial cognizance of those of the former. They 
know who are acting officially. They can not so act without a constant recog- 
nition of their acts. The sheriff is called upon to open or adjourn the court, 
to make an arrest or to serve a process ; the court does not stop to enquire 
who is rightfully entitled to the office—that can only be ascertained by judg- 
ment—the one who is recognized by the court, is the de facto officer, until the 
right can be judicially determined. P. BLISS, 

HOMESTEADS IN KANSAS—LANDS “‘ CORNERING” ON EACH OTHER, 
FREDONIA, KANSAS, June 17th, 1875. 

EpIToRS CENTRAL LAW JOURNAL:—Under the Kansas homestead act, 
can A., who resides on an 8o acre tract of land, claim as his homestead, an 
other 80 in the same section, but in a different quarter that only corners with 
the first 80 claimed ? x, 
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ANSWER.—We can not undertake to say what the Supreme Court of Kan- 
sas would hold in expounding their own statute on this point. By examining 
the cases in the note to Greeley v. Scott, ante, p. 363, it will be seen that the 
decisions on similar statutes are conflicting, past all reconciliation. The case 
of Kresin v. Maw, 15 Minn. 116, appears to be on all fours with the case put 
by our correspondent, under a statute substantially similar, and answers his 
question in the negative. But, then, the Supreme court of Minnesota, have 
construed homestead laws s/rict/y as being in derogation of the common law, 
a position in which (we believe) no other court has accorded with them, ex- 
cept that of Louisiana. See Olson v. Nelson, 3 Minn. 53; Ward v. Huhn, 
16 Minn. 169; Crilly v. Sheriff, 25 La. Ann. 219, and Guillory v. Deville, 21 
La. Ann, 686, in which last case a statute exempting personal property from 
execution is said to be “in derogation of common right.” 

In several cases courts have held that detached pieces of land, with land 
belonging to other owners intervening, are a part of the homestead. Martin 
v. Hughes, 69 N. C. 293; Williams v. Hall, 33 Tex. 212; Buxton v. Dear- 
born, 46 N. H 43 (detached meadow). But a contrary interpretation has 
been placed upon homestead statutes, in the following cases: Bunker v. 
Locke, 15 Wis. 635 (detached timberland) ; Walters v. The People, 18 Ill. 194 
(detached timber land) ; Mills v. Grant, 36 Vt. 269 (detached farming land) ; 
Adams v. Jenkins, 16 Gray, 146 (detached pasture land); Tourbeville v. 
Pierson, 31 Ill. 200 (detached farming land). 

But this view is open to the striking objection of Mr. Chief Justice Dixon, 
in Casselman v. Packard, 16 Wis. 117, that the use is nothing, but the form 
is everything in determining what constitutes a homestead. We have ab- 
Stained from referring to a more numerous class of cases, which relate to 
urban homesteads, supposing that the grounds on which these cases rest may 
be somewhat different, growing out of the various uses to which the detached 
lots and buildings have been put. 








Book Notices. 


SEPARATE USE IN PENNSYLVANIA, CONSIDERED WITH RESPECT TO THE 
RESTRAINT ON ALIENATION. An address delivered before the Law 
Academy of Philadelphia. By E. CoPPEE MITCHELL, Esq. Pamphlet. 
Price 50 cents. Philadelphia: T. & J. W. Johnson & Co. 


This pamphlet will, no doubt, prove valuable to Pennsylvania lawyers, and 
perhaps to those in other states. In choosing a subject for his lecture, Mr. 
Coppee followed the example of others who had lectured before the Acad- 
emy, and chose a technical question; and he has treated in a scholarly man- 
ner. It comprises 45 pages, printed in the highest style of the art. 


THE LAw OF CLAIMS AGAINST GOVERNMENTS, INCLUDING THE MODE 
OF ADJUSTING THEM AND THE PROCEDURE ADOPTED IN THEIR IN- 
VESTIGATION, Published by order of the Congress of the United States 
of America, Washington: Government Printing Office. 1875. 8vo. 
PP. 432. 

The first part of this volume, 24 pages, embraces the report submitted to 
the last house of representatives by Mr. Lawrence of Ohio, chairman of the 
house committee on war claims, together with a bill to provide for the adju- 
dication of the claims of aliens. The second part, pp. 24-201, consists of the 
reports of our diplomatic agents in various foreign countries with regard to 
the mode of adjudicating claims against the various governments to which 
they were accredited. These zeports were obtained by Mr. Fish, secretary of 
state, at the request of Mr. Lawrence; and the 177 pages of this part of the 
volume embraces a vast amount of curious and interesting information. In 
running over these pages the impression is acquired that although the maxim 
that a sovereign state can only be sued by its own consent, and in the mode 
and in the form pointed out by that consent, is probably of universal recog- 
nition, yet most of the governments of Europe have, in pursuance of a lib- 
eral and enlightened policy, accorded to citizens the right to prosecute suits 
against the state in the ordinary tribunals; “ or,’’ as was said by Nott, J., in 
Fischera v. The United States,- gq Court of Claims Reports, ‘the per- 
fected justice of the civil law made the government, in matters of ordinary 
obligation, subject to the suit of the citizen in the ordinary tribunals of the 
country.” 

These diplomatic reports consist mostly of memoirs furnished by the 
courtesy of the various foreign governments in response to a series of ques- 
tions propounded by our government. Our representative at Constantinople, 
Mr. Baker, was, however, obliged (as it would seem) to write his own 
memoir, and a most curious and instructive paper it is. Among other things 
he tells us that perjury is so common in the Ottoman Empire, that oral testi- 
mony goes for little when opposed by documentary proof or the probabilities 
of common sense, ‘‘ The saddest exhibition,” says he, “ which a Turkish 





court presents is the taking of oral testimony. As I have before said, testi- 
mony as to any conceivable state of the so-called facts of the case can easily 
be purchased, and is used with the most reckless profusion, even by the par- 
ties to a suit who have justice on their side. At the doors of all the courts— 
particularly by some irony of Heaven, before the doors of the semi-ecclesias- 
tical court of the sheik-u-Islam—all hours of the day, squat men whose sole 
business it is to be employed as witnesses in causes about which they know 
nothing at the outset. The character of these men depends upon the intelli- 
gence with which they can receive a lie, and the plausibility with which they 
can afterwards utter it. To hear the Oriental volubility and vehemence with 
which they can hurl their opposing lies into one another's teeth, the auditor 
might readily mistake the testimony for the argument, and the deponent for 
the advocate; so circumstantiaf is the statement and so fee-zealous and pas- 
sionate is the style of its delivery.” 

The Duke Decazes, the French minister of foreign affairs, submits answers 
to each of the questions propounded by Mr. Fish, accompanied by a numer- 
ous list of documents, One of these is a copy of a law appropriating 140,- 
000,000 francs to the city of Paris, and the sum of 120,000,000 francs to the 
invaded departments, as indemnity for the loss and destruction of property 
in the late war with Germany, and also a law providing for an indemnity to 
those who have suffered loss from destruction of property for the national 
defence. From these laws, and the accompanying documents, it would ap- 
pear that the French assembly has adopted the just and enlightened policy of 
indemnifying such of its citizens as were so unfortunate as to own property 
within the invaded territory, from the calamities which the invasion entailed 
upon them. This was required by the simplest dictates of justice. A calam- 
ity for which all the subjects of an empire are equally responsible, but which 
falls upon a part only, should be borne by a common contribution. 

We are perhaps under the greatest obligations to the Italian government in 
this connection ; the elaborate information submitted the minister of foreign 
affairs of that kingdom embracing seventy-seven closely printed pages. The 
extract from the report of a committee of the Italian chamber of deputies, 
appointed to consider the bill presented by the minister of finance, April 1, 
1871, in relation to claims for damages caused by acts ot war, p. 126, em- 
braces a learned and philosophical essay, which is especially worthy of at- 
tention, 

The third part, which is entitled ‘‘ The Law of Claims in the United States, 
the mode of adjusting Claims against the Government, and the Procedure 
adopted in their Investigation,” is the work of Hon. William Lawrence, 
member of Congress from Ohio, and chairman of the house committe on 
war claims. It is an elaborate treatise on the subject indicated by its title, 
and embraces the following matters: Chapter I. Of War—Rebellion—The 
Classes of War Claims—General Principles, II. Of Property taken, used, 
damaged or destroyed in the States proclaimed in Rebellion. Chapter III. 
Of Damages done by the Enemy. Chapter IV. Property destroyed or dam- 
aged in Battle by the Government Forces, or wantonly or unauthorized by its 
own Troops. Chapter V. Temporary Occupation of, Injuries to, and De- 
struction of, Property caused by Actual and Necessary Government Military 
Operations to repel a threatened Attack of, or in advancing to meet an En- 
emy in Flagrant War. Chapter VI. Property which may be useful to the 
Enemy seized and destroyed or damaged, to prevent it from falling into their 
Hands. Chapter VII. Claims in the Departments of the Government, 
Chapter VIII. The Court of Claims. Chapter IX. The Commissioners of 
Claims. Chapter X. Mixed Commissions under Treaties. We regret that 
the time at our disposal has not permitted us to read any considerable portion 
of this part of the work, and we are hence unable to express any opinion with 
regard to the conclusions reached by Judge Lawrence upon the various ques- 
tions discussed by him. We have not failed to perceive, however, that this 
portion of the volume embodies the results of great research and mature 
thought. The elaborate notes which crowd in upon the text on every page 
are a perfect thesaurus of information, 


DEsTy’s FEDERAI. PROCEDURE.—A manual of Practice in the Courts of the 
United States, embracing the Revised Statutes of the United States relating 


to Federal Courts and Practice therein, together with the Rules and Or-, 


ders promulgated by the Supreme Court of the United States, and the 
latest amendments thereto, with notes referring to decisions of the Federal 
Courts. By ROBERT DESTY, attorney-at-law. San Francisco: Sumner 
Whitney & Co. 1875. 1 Vol. 24-mo. pp. 447. Flexible leather covers. 
Price $4 00. Sold by Soule, Thomas & Wentworth, Saint Louis; 


The title of this exceedingly convenient and useful little manual, fairly in- 
dicates its contents, It contains between its unpretending covers, in small 
type, but clearly printed and easily read, as much matter as an ordinary 0c- 
tavo volume, and can easily be carried ina lawyer's pocket, It contains an 
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unusually exhaustive index of 73 pages. We regard it as an admirable “ hit,” 
and have no doubt that every judge, clerk and practitioner of the federal 
courts will want one, 





REMINISCENCES OF ALFRED KELLEY. By ALFRED YAPLE. Cincinnati, 
Ohio: Robert Clarke & Co. Print. 1875. Pamphlet, 8-vo. pp. 26. Price 
25 cents. ‘ 

Mr. Kelly was for many years employed in public life in Ohio, His ser- 
vices to that state were of great importance; and these “‘ reminiscences”’ will 
prove grateful reading to his numerous friends, 








Recent Reports. 


CASES ARGUED AND DETERMINED IN THE SUPREME COURT OF THE 
STATE OF TEXAS, DURING THE AUSTIN SESSION, 1874. Reported by 
TERRELL & WALKER. Vol. 40. Austin: Democratic Statesman Book 
and Job Office. 1875. 

The volume before us presents a very creditable appearance, with one or 
two exceptions. It isa trifle too short to match its fellows, and is not thick 
enough to be quite free from the objection so common to modern volumes of 
reports, viz.: that the material is made the most of in order to 
multiply volumes. The type is new and clear, the page wide, the binding 
fair, and the arrangement generally good, but the paper is not of good qual- 
ity. The index is well-arranged with cross-references. Of the eighty cases 
reported, thirty-two are state cases, but present no points of novel or unusual 
importance. The syllabi lack the convenience of head-lines in black type, 
to indicate the substance of the decision, and there is no table of cases 
cited. : 

Evidence — Testimony of Notary—Of Sheriff— Depositions— 
Burden of Proof.—King v. Russell, p. 125. The testimony of a notary 
as to the acknowledgment of a deed before him, to which he had omitted to 
affix his seal, is competent to prove the execution of a deed, but not to affect 
the validity of its record as notice from such record to other parties. A 
sheriff may be called to prove that a recital in his return was made by inad 
vertence or mistake, but not to vary the return, in the absence of fraud or 
mistake. Either party may use depositions when the interrogatories have 
been crossed. The burden of proof is changed only after a fraudulent pur- 
pose is shown affirmatively. 

Promissory Note—When Payable in ‘‘ Dollars ’—Confederate 
Money.—Cundiff v. Campbell, p. 142. Ina suit on notes payable in dol- 
lars, when the defence pleaded is that by parol agreement they were payable 
in confederate money, it is not error to instruct the jury that the legal pre- 
sumption is that the notes are payable in other currency. Such a defence 
must be sustained by clear evidence. 

Judgment Lien —History of Stay Laws.—Black v. Epperson, p. 
163. By the acts of Feb. 14, 1860, and Nov. 9, 1866, the vitality of all judg- 
ments of the district court was extended for ten years between executions. 
The judgment of the supreme court, April 28, 1859, against the plaintiff in 
error and sureties on the bond, fixed a lien upon the lands in the county be- 
longing to the plaintiff in error and his sureties; the issuance of executions 
in June, 1859, Feb. 2, 1860, Sept. 6, 1860, returned Feb 4, 1861, preserved 
the lien until the war; the war and the stay law of Dec. 7, 1861, renewed and 
extended in December, 1863, enforced by military orders in 1865, protracted 
by the convention of 1866, modified and renewed by the legislature of 1866, 


and continued in practical effect until Feb. 24, 1868 (when the stay law was | 


declared unconstitutional), excused acts of diligence, and during that term, 
such judgment lien was preserved. In this case, the case of Scogin v. Perry, 
32 Tex 21, is limited in effect, and a very valuable history of the stay laws is 
preserved. 

Deed from Father to Son—Estoppel.—Collins v. Box, p. 190. The 
acceptance by a son of a deed made to him by the father, which purports to 
convey title from the father to the son, and the assertion of ownership by the 
latter under such deed, does not estop the son from asserting title to the same 
land by inheritance from his mother, unless the deed from the father was 
made in lieu of the son's interest in his mother’s estate. 


Widow’s Allowance.—Leaverton v. Leaverton, p. 218. An order grant- 
ing an allowance for the support of the widow and children is a judgment, 
and can not be impeached in answer to a petition to compel its payment. Nor 
is such allowance subject to the demands of creditors, and the administrator 
can not offset against it an indebtedness of the widow to the estate. 


Executor—Judgment against—Power to sell Real Estate—Par- 
tition—Rights of Creditors.— McDonough v. Cross, p. 251. A judgment 
against an executor who is empowered to administer without control of the 
courts, binds only such assets as are in his hands, and a sale under such judg- 





| ently construed. 





ment of land which had been partitioned among ‘the heirs prior to the suit 
in which judgment was rendered, was void and passed no title. On re hearing, 
it was held that in such cases the executor might do whatever was necessary 
to effect a full and complete settlement of the estate, the sameas if charged 
by the will with the administration, subject to the control of the court. He 
may sell property for the payment of the debts of the estate, but it is doubtful 


if he can sell to effect a partition. He may determine when to surrender the 
estate to the heirs, and upon such surrender it ceases to be assets in his hands, 
and passes to the devisees, subject to the debts. Upon a judgment against 
the executor, subsequent to such delivery or surrender, the estate so surren- 
dered is not subject to execution thereunder. 


Letter of Credit—Withdrawal of Deposit.— Roman v. Serna, p. 
306. The following instrument, “the bearer hereof, Mr. Wm. Scanlan, is 
going through these parts with the object of purchasing mule stock. He leaves 
deposited in my hands the sum of eleven .thousand one hundred dollars, 
which sum I hold subject to his order,’ was held to be, in effect, a letter of 
credit, and not negotiable, being a special contract. The exclusion of evi- 
dence that the depositor had withdrawn his deposit was error. 

Homestead—Widow’s Lien.—Harrison v. Oberthier, p. 385. The 
probate court has the power to set aside the homestead of two hundred acres 
out of a larger tract owned by an estate, even before the purchase money 
therefor has been paid. Such order will protect the family, even against 
the holder of the vendor's lien, until it has been set aside in a direct pro- 
ceeding for that purpose, with all the parties interested before the court. The 
proper order in such a proceeding would be to sell the excess over the allotted 
homestead, and afterwards, so much of the homestead as would pay the pur- 
chase money. 


Deed from Father to Minor Child not Recorded—Destruction 
of such Deed does not divest Title —Thomas v. Groesbeck, p. 530. 
The failure to record, and subsequent destruction, by the father, of a deed 
made and delivered by him to his infant daughter, do not divest her of title 
in the land conveyed; nor does a subsequent deed by the father to a vendee, 
with notice, pass any title against the minor. Such deed conveyed the half 
interest of the father in the community property, and such interest, together 
with the interest of such minor in the mother’s half, should have been recov- 
ered in a suit by the minor against the vendee. The minor will not be con- 
cluded by the fact that the father invested part of the purchase money received 
of the vendee for her benefit and in her name Cc. A. CG 








Abstracts of Opinions of the Supreme Court of the 
United States. 


[Prepared expressly for this journal, by HENRY A. CHANEY, Esq., of De- 
troit, Mich.] ; 


Taxation of Railroad Company—Construction of State Statutes 
—Exemption from Taxation.—Erie Railway Co. v. Pennsylvania, opin- 
ion by Hunt, J, 1. A state can tax a railroad company’s gross receipts. 
Reading R. R. Co. v. Pennsylvania, 15 Wall. 296. 2. The construction of a 
state statute by the supreme court of the state, is conclusive upon the Su- 
preme Court of the United States, if it involves no question under the federal 
laws or constitution ; this is so, even though the correctness of such construc- 
tion is doubted, or though a similar statute from another state has been differ- 
Randall v. Brigham, 7 Wall. 630; Williams v. Kirtland, 
13 Wall. 306; Blossburg R. R. Co. v, Tioga R. R. Co., 20 Wall. 137. 3. A 
railroad company is to be held as doing business in a state, when a section of 
its road, used in its traffic, lies within the state. 4. The amount ofa tax which 
a state may impose upon a railroad company is in the discretion of the state,and 
the Supreme Court of the United States will not look intoit. Minot v. R. R. 
Co., 18 Wall. 206. 5. A state may make a valid contract thata corporation, 
or its property within its territory, shall be exempt from taxation, or shall be 
subject to a limited and specified taxation. New Jersey v. Wilson, 7 Cranch. 
164; Gordon v.Appeal Tax Court, 3 How. 133: Acheson v. Huddleson, 12 How. 
293; Bank v. Kroop, 16 How. 369; Dodge v. Woolsey, 18 How. 331; Bank 
v. Skelly, 1 Black. 436; McGee v. Marthias, 4 Wall. 143; Hoffman v. 
Quincy, 4 Wall. 535; House of Friendless v Rouse, 8 Wall. 430; Washing- 
ton University v. Rouse, 8 Wall. 439; Wilmington R. R. v. Reid, 13 Wall, 
264; Tomlinson v. Branch, 15 Wall. 460; Humphrey v. Pegues, 16 Wall. 
244. But the covenant or enactment, must distinctly express that there shall 
be no other or further liability to taxation. A state can not strip itself of this 
most essential power by doubtful words. 6. Where laws permitting a rail- 


road company to take lands and build a road, make no other provision with 
regard to taxation than by specifying subjects of taxation, and requiring re- 
ports and details from the company as to its business (frem which it may be 
inferred that future taxation is looked to), they can not be held to intimate 
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any intention to limit or surrender the taxing power of the state. 


Practice—Record of a Judgment— Trial without waiver of 
jury—Property held under Attachment—Jurisdiction of the Per- 
son—Presumption of truth of Record, Pleasof Fraud and nil de- 
bet.— Maxwell v. Stewart, opinion by Waite, Ch. J. 1. The form of the re- 
cord of a judgment is regulated by the practice of the court in which the 
action is prosecuted. To make it valid onits face, it need only appear that 
the court had jurisdiction of the subject-matter of the action, and of the par- 
ties, and that a judgment had in fact been rendered. 2. A trial by the court 
without waiver of a jury, is omly error at most, and the judgment rendered is 
not necessarily void if sued on, where errors are not a defence. 3. Seizure of 
personal property under an order of attachment, issued during pendency of 
an action, is made for purposes of security, and if the sheriff retains it, he 
will be held responsible for the exercise of ordinary care for its preservation. If 
wasted, lost or destroyed by his negligence, he must account, and the amount 
for which he is liable will be applied, on a proper showing by the defendant, 
toward the satisfaction of any judgment obtained. 4. An action begun by 
attachment and service had by publication, is in the nature of a proceeding 
in rem, and would bind only the property attached. But where the defendant 
voluntarily appeared, and submitted himself to the jurisdiction of the court, 
filed a demurrer and an answer, and finally went to trial upon the issues made 
by the pleadings, and after judgment moved for a new trial, it was held that 
the court had jurisdiction of his person, and could bind him by a judgment. 
5. Where no evidence is introduced to contradict the record, its truth is pre- 
sumed. 6. Fraud can not be pleaded to an action in one state upon a judgment 
inanother. Christmas v. Russell, 5 Wall. 304. 7. Mil dedet is not a good 
plea to an action upon a judgment in another state. Mills v. Duryea, 7 
Cranch, 481. 

Judgments given by the Court of Claims can not be altered by 
Executive Officers of the Government.— United States v. O’ Grady's 
Executors, opinion by Clifford, J. The court of claims gave judgment against 
the United States, and in favor of the executors of Dominick O'Grady, for 
$72.450, as the net proceeds of 414 bales of cotton belonging to him, and 
taken during the rebellion. The secretary of the treasury claimed a deduc- 
tion of $4,181.40, as the internal revenue tax of twocents per pound, and re- 
fused to pay any-part of the judgment unless the claimant's attorney would 
consent tothe deduction. The attorneys stipulated that the rights of all the 
parties in respect to the tax should be reserved and remain subject to the de- 
cision of the supreme court without prejudice. The amount of the tax was 
retained and the residue was duly paid, whereupon the claimant sued and re 
covered for the whole amount reserved, and the United States appealed. It 
does not appear that in the orignal suit the United States had filed any counter- 
claim or set off. The act of Congress (12 Stat. at Large, 768), forbidding pay- 
ment from the U.S. treasury upon any claims passed on by the court of claims, 
until after an appropriation therefor should be estimated by the secretary, was 
repealed by 14 Stat. at Large,9. While the former act was in force, the su- 
preme court declined to take jurisdiction of appeals from the court of claims, 
chiefly because the act practically subjected its own judgment to the 
revision of the secretary. Gordon v. U. S., 2 Wall. 561. 
* Neither the secretary of the treasury nor any other executive officer of 
the government can make deductions from the amount of judgments rendered 
by the court of claims, and so long as he has no such power from Congress, 
the judgments of the supreme court, rendered on appeal from the court of 
claims, are the final determination of the matter in controversy; the judg- 
ments of the court of claims, where no appeal is taken to the supreme court, 
are, under existing laws, absolutely conclusive of the rights of the parties, 
unless a new trial is.granted by that court as provided by 13 Stat. at Large, 
75. Ex-parte Russel. 13 Wall. 673. 

Practice—Amendment of Record — Estimate of profits on In- 
fringement of Patent.—Tremaine v. Hitchcock, opinion by Strong, J. 1. 
Where an order for the amendment of a record was made after final decree, 
but deprived the defendants of no rights which they had not enjoyed during 
the progress of the trial, and the cause had been tried, as it must have been i 
the bill had originally contained the averment inserted by the amendment, the 
order was sustained. 2. In estimating the profits made by certain dealers in 
musical instruments, who were charged with infringing a patent by the sale 
ofa certain tremolo attachment, the defendants were allowed to prove the gen- 
eral expenses of their business incurred in effecting the sale of all musical in- 


struments, and deduct a ratable proportion for the profits made by the sale | 
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Notes of Unpublished Decisions. 


Tax Titles—United States Direct Tax.—In Billings v. Stark, the 
Supreme Court of Florida has recently rendered an important judgment re- 
lating to the validity of titles acquired under sales made in pursuance of the 








act of Congress of June 7, 1862. The following points were ruled, Randall, 
Ch. J., delivering the opinion: 1. By the act of Congress of June 7, 1862, 
for the collection of direct taxes in insurrectionary districts, “ the title of, in, 
and to each and every piece or parcel of land upon which said tax has not 
been paid * * shall thereupon become forfeited to the United States, and 
upon the sale hereinafter provided for shall vest in the United States or in the 
purchasers at such sale, in fee simple, free and discharged from all prior liens, 
encumbrances, right, title, and claim whatsoever,’’ Under this provision, 
where the plaintiff shows title under a certificate of sale by the tax commis- 
sioners, the evidence of the defendant's good title anterior to the tax assess- 
ment and sale, or of a title by deed from the former owner, is not a defence, 
2. The neglect or refusal of one of three forming a board of United States 
tax commissioners to act, or his dissent from the proceedings of the majority, 
will not invalidate the act of the majority; anda tax sale certificate signed 
by two of the commissioners is ‘ prima facie evidence of the regularity and 
validity of the sale and of the title of the purchaser ;"’ and this having been 
held by the Supreme Court of the United States, construing an act of Con- 
gress, is conclusive upon the state courts. [Same point ruled in Hill v. Van- 
derpool, same term.] 3. There is no power vested by law in the officers of 
the treasury department to set aside a sale or vacate a title acquired by a 
purchaser at a sale for direct taxes, and the assent of the purchaser to the 
setting aside of the sale after he had conveyed the premises to a third person, 
can not affect the rights of such third person unless he also assented. 4. The 
court charged the jury, that if they find from the evidence that the plaintiff 
(the grantee of a purchaser at a tax sale), did not put his deed on record until 
after the purchase by the defendant from one who owned the property before 
the tax sale, and that the defendant had no notice of the plaintiff's title, and 
who purchased for a valuable consideration, the plaintiff's title would not pre- 
vail: . Hedd, that this instruction was erroneous. The act in regard to record- 
ing conveyances in this regard relates to conveyances by the same grantor or 
his grantees, and was designed to protect subsequent purchasers and creditors 
and has no reference to a title acquired from other sources. 

In Billings v. McDermott, at the same term, opinion by Randall, Ch. J., 
the following ruling was made: The certificate of the sale of lands by the 
United States direct tax commissioners (under the act of Congress of June 
7, 1862), for the non-payment of taxes, is prima facte evidence of the regu- 
larity and validity of the sale and of the title of the purchaser, and a mere as- 
signment by the purchaser ot the certificate of sale does not divest him of 
the title thus acquired, and the assignee of the certificate can not maintain 
ejectment in his own name. The title being vested in the purchaser by the 
tax sale, he can only divest himself of it under the laws of this state by deed 
or by will (if the property is not redeemed by the owner as prescribed by 
law), or the assignee of the certificate may, by complying with the terms of 
the second section of the act of Congress of March 3, 1865 (13 Statutes at 
Large, 501), obtain a patent from the President of the United States. 








Summary of Our Legal Exchanges. 
ADVANCE SHEETS OF 66 ILL, REPORTS.* 


Contracts for Sale of Grain.—Wright v. Gardiner, opinion by Wal 
ker, J. [66 Ill. 94.] Where, by the terms of a contract for the sale and de- 
livery of grain, the seller had the option of fixing the time of delivery at any 
time before the end of the year, and exercised such option within the time 
allowed, by tendering warehouse receipts for the grain, at the rooms of the 
board of trade, and offering to make the tender at the purchaser's office, if 
he would state where it was, and by giving notice at the same time that, if 
he refused, the seller would terminate the contract, which was refused: He/d, 
that, by such tender or offer to perform, and refusal, the purchaser ceased to 
have the right to insist upon the agreement, and could not maintain an action 
for the non-performance of the contract. 2. Wherea tender of warehouse re- 
ceipts for grain was made by the seller to the purchaser at the board of trade, 
with an offer to tender the same at the purchaser's office, if he would state 
where it was, which tender was refused without assigning any reason, or stat- 
ing the place of his office, or requiring the offer to perform to be made there, 
held, that the tender was sufficient, and the refusal obviated che necessity of 
a tender at the office of the purchaser. 3. An offer to perform is not neces- 
sary where the other party dispenses with it ; and where a purchaser of grain, 
when offered warehouse receipts for the same, insisted upon settling the mat- 
ter by an unauthorized resolution of the board of trade, his not accepting the 
receipts, when offered, without making any objection to their character or 
assigning any reason for his refusal, requiring something further to be done, 
it was held to dispense with any further offer to perform at a different place 
by the seller, to entitle him to terminate the contract. 4. Where a party, 
who had agreed to sell and deliver a certain quantity of grain, made a tender 
of warehouse receipts of the grain, Ae/d, that the fact of the seller having 

*Courtesy of Hon. Norman L. Freeman, of Springfield, Ill., Reporter, 
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bought the receipts upon condition the purchaser accepted them, could not 
be urged against the tender. It was enough that they would have been ab 
solutely his had he accepted them. 5. Where a tender is not made to dis; 
charge a debt, but in performance of a contract to deliver property to a pur- 
chaser in compliance with the terms of an agreement, and it is refused, it is 
not necessary to keep the tender good, but, the party tendering may declare 
the contract at an end, and the seller may dispose of it afterwards as he 
chooses. 

Sale—When Complete so as to pass the Title—Destruction be 
fore Delivery.—Seckel v. Scott, opinion by McAllister, J. [66 IIl. 106. ] 
1. As between vendor and vendee, the title to personal property passes with- 
out any delivery whenever the sale is completed; and an agreement to sell 
an article by weight, when the article is identified or separated from other 
like articles, and the price is agreed upon between the parties, will be a com- 
plete sale, if the parties intended it as such, although the article has not been 
weighed. Whether a sale is complete so as to pass the title, is a question of 
fact for the jury. 2. Where the defendants sold the plaintiffs their entire lot 
of butter at fourteen cents per pound, the terms of the sale being that, imme- 
diately upon the closing of the bargain, the buyers were to take at the store 
of the sellers and pay for roo firkins, and pay as earnest money $2 for each 
of the remaining firkins, which they were to take at the sellers’ store and pay 
the balance of the price within thirty days ; and where they took and paid 
for at the time 125, and soon after 16, making in all 141 firkins, and paid the 
earnest money on the remaining 109 firkins, and before these last were taken 
it was destroyed by the Chicago fire without fault on the part of the sellers: 
Held, in an action by the purchasers to recover damages for the non-delivery 
of the remainder thus destroyed, the declaration showing a completed sale, 
that the accidental destruction was a complete defence to the action, 


Fraud in Obtaining the Execution of a Contract—Misrepresen- 
tation to Agent—Negligence.—May v. Magee, opinion by Thornton, 
J. [66 Ill. r12.] 1. Where the plaintiffs, in making a settlement of differ- 
ences with the defendant through the agent of the latter, who was unac- 
quainted with the real facts, the defendant being absent from the state, mis- 
represented material facts, and claimed pay for services which had been paid 
them, and thereby induced the defendant's agent to execute an agreement 
that defendant should pay them money not due them, 4e/d, that the fraud 
and misrepresentation of plaintiffs, whereby they induced the agent to make 
the contract, presented a good defence to an action on the same, 2, In such 
a case, as the-agent of the defendant did not have a knowledge of the facts, 
he was not guilty of negligence in relying upon the representations of the 
plaintiffs, He was not bound to wait and write to his principal, and await 
his reply, to ascertain whether the representations were true or not, but had a 
right to rely upon them as honestly and truthfully made. 

Homicide—Drunkenness as affecting Crime—Evidence.— Raf- 
ferty v. People, opinion by Sheldon, J. [66 Ill. 118.] Its a well-settled 
tule of the common law, recognized in our criminal code, that voluntary 
drunkenness is no excuse for crime; and when, without intoxication, the law 
would impute to the act a criminal intent, as in the case of wanton killing 
without provocation, drunkenness is not available to disprove such intent. 
2. As under our statute it belongs to the jury to fix the punishment for mur- 
der, which may be either death by hanging, or imprisonment in the peniten- 
tiary for life, or for a term not less than fourteen years, it is competent to 
prove, on the trial, that the accused was intoxicated at the time of the homi- 
cide, as showing his condition, and in that respect, it constituting a part of 
the res geste, to enable the jury intelligently to graduate the punishment. 
But proof of intoxication an hour or so before the commission of the homi- 
cide is not admissible. 

THE WEEKLY REPORTER.* 

Property in Stalls and Boxes in a Theater—Continuing Tres- 
pass—ireach of Covenant for quiet Enjoyment—Nominai Dam- 
ages in Lieu of Injunction—21 and 22 Vict. c. 27.—Leader v. 
Moody, before Sir George Jessel, Master of the Rolls. [23 W. R. 606.] 
A. was the sub-lessee of stalls and boxes in Her Majesty's Theater, Hay- 
market, The leases under which he held, gave him free admission to the 
stalls and boxes at all performances except balis and masquerades, and re- 
served to the lessor access for the purpose of painting and repairing. The 
lessor covenanted with A. for quiet enjoyment, A.’s lessor was himself the 
lessee of the whole of the theater fora long term of years, and was under a 
covenant with the freeholder, not to convert the theater to any but theatrical 
purposes. The theater was burned down and a new one erected in its place, 
and A.'s lessor then let or agreed to let the whole of the building to persons 
other than A., for the purpose of holding religious meetings, and these persons 
took possession of the theater and boarded over the site of A.'s stalls, and 
took down the partition between the boxes which had been constructed on the 

*Edward J. Milliken, 12 Cook’s Court, Carey St. London, W. C., England. 





sites of those originally leased to A, Upon motion to restrain A.’s lessor and 
the persons in possession of the theater, from interfering with A.’s right, Ae/d, 
that there was an in fringement of A.’s right, by the lessor and the persons in 
possession of the theater; but the theater not being ready to be used asa 
theater, and the persons in possession undertaking not to renew their en- 
gagement with A.’s }essor (which was a short one), no injunction was granted, 
but A. was awarded a shilling damage and the costs of the suit. 


Local Board of Health—By-Laws under 21 and 22 Vict. c 98, 
8. 34.—Hall, Appellant v. Nixon, Respondent, Court ‘of Queen's Bench [23 
W. R. 613.] By 21 and 22 Vict. c. 98, s. 34, Ss. 53 and 72 0f 11 and 12 Vict. 
c. 63, are repealed, and in lieu thereof it is enacted as follows: Every local 
board may make by-laws with respect to the following matters: 1, With 
respect to the level, width, and construction of new streets, and the provisions 
for the sewerage thereof, 2. With respect to the structure of walls of new 
buildings, for securing stability and the prevention of fires. 3. With respect to 
the sufficiency of the space about buildings to secure free circulation of air, 
and with respect to the ventilating of buildings. 4. With respect tothe drain- 
age of buildings, to water-closets, privies, ash-pits, and cesspools, in connec- 
tion with buildings, and to the closing of buildings or parts of buildings unfit 
for human habitation, and the prohibition of their use for such habitation. By 
virtue of these provisions, a local board of health made by-laws—“ 6th. Every 
person intending to erect any new building, shall give fourteen days’ notice 
to be delivered to the board's surveyor, or left at his house with detailed plans 
and sections, and persons who shall erect any new building without deliver- 
ing such notice and plans and sections, or without having the plans approved 
by the board, shall be liable to a peralty of forty shillings." The 36th bye 
law enabled the board to cause to be altered or pulled down any building 
commenced or done in contravention of the by-laws. Ae/d, that the 6th 
by-law was within the 34th section, and was reasonable, and therefore 
valid. 

Will—Construction— ‘‘ Children.’’—Dorin v. Dorin, House of Lords, 
before Cairns, C., and Lords Hatherly, O'Hagan and Selborne. [23 W. R. 
570.) To cause the word “children,” in a devise to extend to illegitimate 
children, it is not sufficient that the context and surrounding circumstances 
are consistent with an intention on the part of the testator to provide for ille- 
gitimate children, The context or the surrounding circumstances must be 
inconsistent with the construction of the word children, in its primary legal 
sense, in order to induce the court to depart from that construction. A testa- 
tor married a woman by whom he had previously had two children. The 
day after the marriage he made his will, bequeathing all his real and per- 
sonal property to his wife for life, with power to appoint ‘amongst our chil- 
dren” by will at her death, and directing that if she did intestate the property 
should be divided ‘* equally between my children by her."" No children were 
born to the testator after the marriage. Evidence was given that he had al- 
ways treated the two illegitimate children as his own, and had consented, in 
accordance with the requirements of the church of Rome, to their being bap- 
tized in his name. AHe/d (reversing the decision of Malins, V. C.), that the 
two illegitimate children took no benefit under the will. 


Conveyance of Land—Reservation of Mines—Surface-owner’s 
right to Support—Effect of Compensation Clause—lnjunction. 
—Aspden v. Seddon, before the Lords Justices of Appeals. [23 W. R. 580.] 
In 1861, S. conveyed to the plaintiff's predecessors in title, a plot of ground, 
for the express purpose that they should erect a cotton mill thereon. The 
conveyance contained a reservation to S. of all mines and minerals, with 
liberty for S. and his lessees, to get and work the same for his or their benefit, 
“ but without entering upon the surface of the said premises or any part thereof, 
so that compensation in money be made by him or them, for all damage that 
shall be done to the said erections on the said plot by the exercise of any of 
the said excepted liberties or in consequence thereof.’ S. subsequently 
granted to the defendants the right to get the minerals under this plot, and 
certain lands adjacent thereto, as well as the surface of such adjacent lands. 
The defendants thereupon proceeded to get the minerals under these lands, 
by means of mines that had been partially worked, prior to 1861, In 1874 
the surface of this plot of ground began to subside, thereby causing consider- 
able injury to a cotton manufactory that had been erected thereon, and which 
was then in the possession of the plaintiff. He/d, that the wording of the res- 
ervation clause, in the conveyance of 1861, which is set out above, showed 
that it was the intention of the parties to that deed that the mineral owner 
should be at liberty, on making compensation, to take away the whole of the 
minerals, notwithstanding he might thereby let down the surface or any build- 
ings thereon. Order of the Master of the Rolls affirmed. The Caledonian 
Railway Company v. Sprot, 4 W. R. 659, 2 Macq. Sc. Ap. 449, distin- 
guished. A 

Principal and Agent—Setting aside Contract—Surreptitious 
Dealing between one Principal and the Agent of the ‘other 
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Principal.—The Panama and South Pacific Telegraph Company (Limited) 
v. The Indiarubber, Guttapercha and Telegraph Works Company (Limited). 
Before the Lords Justices of Appeal. [23 W. R. 583.] The I. Company 
contracted with the P. Company to manufacture and lay down a telegraph 
cable to be paid for by instalments on the certificates of B., the engineer of 
the P. Company. Shortly afterwards B. entered into a sub-contract with the 
I. Company to lay down the cable for a sum to be paid to B as the instal- 
ments under the original contract were paid to the I. Company. At the time 
when the original confract was entered into, the I. Company knew that B. 
had a reasonable expectation of obtaining this sub-contract. The I. Com- 
pany proceeded to manufacture the cable, and part of the money was paid 
to them by the P. Company under the original contract. The P. Company 
then gave notice to the I. Company not to go on with the contract. Subse- 
quently the P. Company discovered that B. had entered into the sub-contract 
with the I, Company. edd, that the P. Company were entitled to have the 
contract set aside, and the money paid under the contract returned. Judg- 
ment of Malins, V. C., affirmed. 


Coal Mine— Tenants in Common — Rights of Part Owner 
against Licensee of Co-owners—Destructive Waste—Enquiry— 
Account.--Job v. Potton, Chancery Court. Before Vice Chancellor Ba- 
con, [23 W. R. 388.] J., P. and M. were cotenants of a piece of land un- 
der which coal lay. P. and M., with the knowledge of J., but without hiS 
being a party to it, entered into an agreement with D. to let him two undivi- 
ded thirds of the coal for a term of years, and gave D. full powers of work- 
ing the coal ata royalty. D. reserved one-third of the royalty for J. J. filed 
a bill against P., M. and D. praying for an enquiry as to the value of coals 
raised without any deduction for the cost of getting and bringing to the sur- 
face, and payment of one-third to him; for an account of the quantity of un_ 
worked coal, excluding the quantity of coal which would be left in course of 
proper working, and an enquiry as to the value of such quantity, and for 
payment of one-third of such value to him, and for an injunction, receiver 
and damages. /He/d, that the rights of tenants in common in a mine were as 
extensive as the rights of any other owners, provided that they did not re- 
spectively take more than their shares; that P. and M. were entitled to work 
the coal, and that there was no difference between that which D. had done 
under their license and that which they themselves might have done. Held 
also, that as D. had done nothing tortious, larcenous, negligent, or amounting 
to destructive waste, but in exercise of a strict right, had brought the coal to 
the surface, J. was only entitled to an enquiry what coals had been raised by 
D., and to an account of their value at the pit’s mouth, deducting the costs 
of severing and raising and all just allowances, and to payment of one third 
of such value to J. 








Legal News and Notes. 


—JUDGE MCFADDEN, delegate to Congress from Washington Territory, 
died at Olympia a day or two since. 

—IT is said in Berlin that Count Von Arnim will appeal from the decision 
of the Kammergericht in his case to the supreme tribunal. 

—THE American Medical Weekly, published by Dr. E. S. Gaillard, a 
Louisville, Ky., has just entered upon its new year. To us it has been an 
exceedingly interesting and welcome visitor, and we should be sorry to part 
with it. 

—THE TITLE OF “ REVEREND.”—Mr. Walter Phillimore gave judgment 
as Chancellor of Lincoln, (England) on the application of the Rev. Henry 
Keet, Wesleyan minister, for a faculty to erect a tombsone in Owston church- 
yard, on which he was described as ‘‘ Reverend.”” The Chancellor held, that 
Mr. Keet was a member of a schismatical body, the citation must be refused 

—THEY have had a “ grand day”’ at the Inns of court, and judges and 

benchers, LL. D.s, Q. C.s and M. P.s have eat, drank, toasted and awarded 
scholarships, as only English benchers can. We hope the time may come 
when our bar associations will do likewise. Such reunions would make the 
shysters feel like gentlemen, and the decent lawyers like kings, at least for 
the time being. ‘ 
— THE case of Count Von Arnim was decided at Berlin, the other day, by 
the Kammergericht. He was convicted of abstracting state papers in the na- 
ture of public deeds entrusted to him, and was sentenced to nine months’ 
imprisonment, including one month which has already expired. The court 
decided that there was no ground for the charge of embezzlemant or offence 
against public order. 

—NEw YorK City has an ecclesiastical controversy in its courts, which 
promises to be of great interest to the Jewish cangregations throughout the 
country. It consists of an application for an injunction on the part of the 
orthordox Jews of the congregation of Bai Jeshuru, to restrain the trustees 





of the congregation from altering the synagogue, so as to permit the interes _ 
mingling of the sexes during worship. The separation of the sexes during _ 
worship, is claimed by the orthodox Jews to be of divine authority, which is 
denied by the other party. 


—THE Saint Louis Commercial Gazette, an ably edited and widely circu- 
lated journal, referring to our libel suit, says that the CENTRAL LAW JourR- 
NAL “is edited in the only correct manner, that any publication designed 
for public benefit should be edited — with an independence and originality of 
opinion that gives it much force in its utterances. But this spirit of indepen. 
dence has gotten it into trouble, in which all the moral force of the fraternity 
should be called forth in sympathy, if it have no power towards extrication,” 
Weassure our friend that we are not much troubled about it yet. 


—OuR Pennsylvania exchanges announce the death of Hon. Geo. M 
Strond, at his residence in Germantown. He was born on the 12th of Octo- 
ber, 1795, at Stroudsburg, Monroe county, and was consequently nearly 80 
years of age at the time of his death. He studied law with Hon. John Hal- 
lowell, of Philadelphia, and was admitted to the bar in January, 1819, After 
attaining a successful practice, he was appointed by Governor Wolf, judge of 
the District Court of Philadelphia, in March, 1835, when that tribunal was 
reorganized, in which position he served creditably for ten years. He was 
subsequently twice elected to the same position, and retired at the close of 
his second term, in December, 1871, at the age of 76 years, 


—BY an amendment to the California penal code, it is provided that, in 
certain cases where the jury render a verdict of acquittal on the ground of 
insanity, the court may afterwards order a jury to be summoned, to enquire 
whether the defendant continues insane, and that, in case the defendant shall 
be found still insane, he shall be confined in a lunatic asylum. Under this 
provision, a jury was summoned to determine the mental condition of Mrs, 
Hannah Smythe, who shot General Cobb severai months ago, and who was 
acquitted on the ground of insanity. The witnesses who came before this 
jury, believed Mrs. Smythé to be then sane, and testified that she had ap- 
peared easier and more rational since she shot the general. One of her 
children testified that she believed that her mother had always been sane, It 
seems that the object of Mrs. Smythe’s violence survived the shooting, and 
the question was asked her if she intended to molest him any more. To this 
she responded: ‘‘ No; I got enough of that.’’ The jury found that she did 
“not continue to be insane,” and she was discharged from custody.—[ The 
Law Fournal, 


—CRIMINAL ACTIONS FOR LIBEL.—Henry W. Hough, president of the 
Life Association of America, yesterday procured the arrest of David R, 
Boogher, an agent of the New York Life Insurance Company; Mortimer F, 
Taylor, an attorney; Augustus H. Weber, and Joseph Clough, charging 
them with conspiracy to cheat and defraud the company represented by him, 
and to injure its business and standing. The parties gave bail for their ap- 
pearance in the court of criminal correction on the <6th inst., for preliminary 
examination. The attorneys for plaintiff are Henry A. Clover, F. J. Bow- 
man and Chas. P, Johnson. A criminal suit for libel is something of a nov- 
elty in Missouri, this being the second one ever before our courts. The first 
was instituted about six years ago by Jos. Weil against John H. Howard, for 
advertising a play entitled “ Three-fingered Joe, or the Shylock of Main 
Street.” In that case, although the court sustained the petition, on the trial of 
the facts, the jury found for the defendant. Two of the counsel for plaintiff 
in the present, were in the former case, but on opposite sides.—[ Zhe Saint 
Louis Republican, 


—NEWSPAPER CRITICISMS—LIBEL.— It appears that the libel case of 
Johnston v. The Athenzeum, which we noticed some time since, did not 
turn out as well for the plaintiffs as was expected. It will be remembered ~ 
that the London Anthenzum reviewed unfavorably one of the maps of the 
Messrs. T. B. Johnston & Co., and stated that the talent of the 
McKeith-Johnston family no longer appeared in their maps, The 
action was tried at Edinburgh, Scotland, where a verdict was rend- 
ered for £1,275. Sir Charles Dilke, who is the owner of the An- 
thenzeum, proposed at first to pay this sum, but was afterward in- 
duced to appeal the case. The Lord Justice Clerk was of opinion 
that a new trial should be granted, on the ground of excessive damages, and 
Lord Neaves, we are told, thought the amount was “ outrageous."’ The court, 
however, suggested that the parties should agree upon the amount of damages 
without retrying the case. The court then, by consent, assessed the damages 
at £100; considerable reduction, it must be confessed. The plaintiffs were ~ 
also condemned to pay their own costs of appeal and half of defendant's. The — 
case has, however, illustrated an important point in the law of libel, and has — 
shown that there are pretty well-defined limits to newspaper criticism.—[AA 
bany Law Fournal, 





